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NEGOTIATED RULEMAKING ACT OF 1987 



WEDNESDAY, AUGUST 10, 1988 

House of Representatives, 
Subcommittee on Administrative Law and 
Governmental Relations, 
Committee on the Judiciary, 

Washington, DC. 
The subcommittee met, pursuant to call, at 9:30 a.m., in room 
2237, Raybum House Office Building, Hon. Barney Frank (chair- 
man of the subcommittee) presiding. 
Present: Representatives Frank, Berman, and Ck)ble. 
Staff present: Janet S. Potts, counsel; Jen E. Ihlo, assistant coun- 
sel; Belle Cummins, assistant counsel; Roger T. Fleming, associate 
counsel; and Florence T. McGrady, legal assistant. 

Mr. Frank. The House Judiciary Subcommittee on Administra- 
tive Law and Governmental Relations will come to order. The hear- 
ing this morning will address H.R. 3052, "The Negotiated Rulemak- 
mg Act of 1987." 
(A copy of H.R. 3052 follows.) 

(1) 



100th congebss 
IsT Session 



H. R. 3052 



To provide for an alternative to the present adversarial rule making procedure by 
establishing a process to facilitate the formation of negotiated rule making 
committees. 



IN THE HOUSE OF REPRESENTATIVES 

July 29, 1987 
Mr. Pease introduced the following bill; which was referred to the Committee on 

the Judiciary 



A BILL 

To provide for an alternative to the present adversarial rule 
making procedure by establishing a process to facilitate the 
formation of negotiated rule making committees. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Negotiated Rule Making 

5 Act of 1987". 

6 SEC. 2. FINDINGS. 

7 The Congress makes the follovwng findings: 



1 (1) Goverimaent regulation has increased substan- 

2 tially since the enactment of the Administrative Proee- 

3 dure Act. 

4 (2) Although the purpose of regulation has been to 

5 promote the safety and general welfare of the Ameri- 

6 can public, the rule making process tends to discourage 

7 parties from meeting and communicating with each 

8 other, and this leads to the assumption by parties with 

9 different interests of conflicting and antagonistic posi- 

10 tions toward agency rules, which may result in expen- 

11 sive and time consuming litigation. 

12 (3) The adversarial nature of rule making deprives 

13 the affected parties and the public at large from the 

14 benefits of face-to-face negotiations and cooperation in 

15 developing and reaching agreement on a rule. 

16 (4) The adversarial nature of rule making also de- 

17 prives the affected parties and the public from the ben- 

18 efits of shared information, knowledge, expertise, and 

19 technical abilities possessed by the affected parties. 

20 (5) A proposed rule developed and negotiated by 

21 the parties who are affected by the rule will increase 

22 the acceptability and enforceability of the rule by those 

23 parties, and affected interests will be less likely to 

24 resist enforcement or challenge the rule in court. 
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1 (6) Although many agencies already have the au- 

2 thority to establish negotiated rule making conunittees 

3 pursuant to the laws authorizing such agencies and 

4 their programs and pursuant to the Federal Advisory 

5 Committee Act, and, in fact, several agencies have al- 

6 ready successfully engaged in negotiated rule making 

7 in connection with informal rule making proceedings, 

8 the process has not been widely employed by other 

9 agencies, perhaps because such agencies are unfamiliar 

10 with the process or uncertain as to their authority. 

11 SEC. 3. PURPOSE. 

12 The purpose of this Act is to authorize agencies to sup- 

13 plement and enhance the rule making procedures under the 

14 Administrative Procedure Act, where appropriate, by estab- 

15 lishing a negotiated rule making committee of persons repre- 

16 senting interests that will be affected by an agency rule to 

17 participate in and negotiate that rule's development. 

18 SEC. 4. DEFINITIONS. 

19 For purposes of this Act — 

20 (1) the term "agency" has the same meaning as 

21 in section 551(1) of title 5, United States Code; 

22 (2) the term "person" has the same meaning as in 

23 section 551(2) of such title; 

24 (3) the term "party" has the same meaning as in 

25 section 551(3) of such title; 
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1 (4) the term "rule" has the same meaning as in 

2 section 551(4) of such title; 

3 (5) the term "rule making" has the same meaning 

4 as in section 551(5) of such title; 

5 (6) the term "convenor" means an individual se- 

6 lected by an agency to assist the agency in determinmg 

7 whether a negotiated rule making procedure is feasible 

8 and appropriate; 

9 (7) the term "consensus" means — 

10 (A) unanimous agreement among the inter- 

11 ests represented in the development and negotia- 

12 tion of a proposed rule under this Act, except 

13 where subparagraph (B) appHes, and 

14 (B) a general but not unanimous agreement, 

15 m the case of a particular negotiated rule making 

16 conunittee that so defines "consensus"; 

17 (8) the term "interest" means, with respect to an 

18 issue or matter, multiple parties which have a similar 

19 point of view or which are likely to be affected in a 

20 similar manner; 

21 (9) the term "mediator" means a person who aids 

22 in the discussions and negotiations among the members 

23 of a negotiated rule making conmaittee to develop and 

24 negotiate a proposed rule; and 
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1 (10) the term "negotiated rule malting committee" 

2 means an advisory committee established by an agency 

3 in accordance with this Act and the Federal Advisory 

4 Committee Act to consider and discuss issues for the 

5 purpose of reaching a consensus in the development of 

6 a proposed rule. 

7 SEC. 5. DETERMINATION OF NEED FOR NEGOTIATED RULE 

8 MAKING COMMITTEE. 

9 (a) Factoes in Making Dbtebmination. — An 

10 agency may establish a negotiated rule making committee to 

11 develop and negotiate a proposed agency rule whenever the 

12 head of the agency determines that the use of the negotiated 

13 rule making procedure is in the public interest. In making 

14 such a determmation, the head of the agency shall consider 

15 whether — 

16 (1) there is a need for a rule; 

17 (2) there are a limited number of identifiable inter- 

18 ests that will be significantly affected by the rule; 

19 (3) there is a reasonable likelihood that the rule 

20 can be developed by a negotiated rule making commit- 

21 tee composed of persons who can adequately represent 

22 the interests identified pursuant to paragraph (2), and 

23 who are willmg to negotiate in good faith to reach a 

24 consensus on the proposed rule; 
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1 (4) there is a reasonable likelihood that the nego- 

2 tiated rule making committee will reach a consensus on 

3 the proposed rule within a fixed period of time; 

4 (5) the negotiated rule making procedure will not 

5 unreasonably delay the notice of proposed rule making 

6 and the issuance of the final rule; 

7 (6) the negotiated rule making procedure will not 

8 unreasonably increase agency expenditures to develop 

9 the final rule; and 

10 (7) the agency, to the maximum extent possible, 

11 will use the consensus of the negotiated rule making 

12 committee with respect to the proposed rule as the 

13 basis for the rule proposed by the agency for notice 

14 and comment. 

15 (b) Use of Convenoe To Identify Inteebsts 

16 Affected. — An agency may use the services of a convenor 

17 to assist the agency in — 

18 (1) identifying parties that may be significantly af- 

19 fected by a proposed rule, and 

20 (2) conducting discussions with such parties to 

21 identify the issues of concern to such parties and to as- 

22 certam the feasibility and desu-ability of the establish- 

23 ment of a negotiated rule making committee by the 

24 agency. 
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1 The convenor shall report its findings and shall make recom- 

2 mendations to the agency for the consideration of the agency. 

3 The convenor shall recommend, upon request of the agency, 

4 the names of persons who are qualified to represent the inter- 

5 ests significantly affected by the proposed rule. 

6 SEC. 6. PUBLICATION OF NOTICE. 

7 (a) If, after considering a convenor's report or after con- 

8 ductmg its own assessment, an agency decides to establish a 

9 negotiated rule making conunittee to develop and negotiate a 

10 proposed rule, the agency shall publish in the Federal Regis- 

11 ter a notice which shall include — 

12 (1) an announcement that the agency intends to 

13 establish a negotiated rule making committee to 

14 develop and negotiate a proposed rule; 

15 (2) a description of the subject and scope of the 

16 rule to be developed, and the issues to be considered; 

17 (3) a list of interests which are likely to be signifi- 

18 cantly affected by the rule; 

19 (4) a hst of persons proposed to represent these 

20 interests; 

21 (5) a proposed set of committee procedures for 

22 review and adoption by the negotiated nile making 

23 conunittee; 

24 (6) a proposed agenda and schedule for completing 

25 the work of the negotiated rule makmg conunittee; 



•HE 3052 IH 



1 (7) a description of administrative and support 

2 services for the negotiated rule making committee to 

3 be provided by the agency; and 

4 (8) a solicitation for comments on the proposal to 

5 estabUsh the negotiated rule making committee and on 

6 the proposed membership of the negotiated rule making 

7 committee. 

8 (b) Applications and Nominations foe Membee- 

9 ship on a Committee. — Persons who may be affected by a 

10 proposed rule and who believe that their interest will not be 

11 adequately represented by any person specified in a notice 

12 pursuant to paragraph (4) of subsection (a) may apply for, or 

13 nominate another person for, membership on the negotiated 

14 rule making committee to represent that interest with respect 

15 to the proposed rule. Each application or nomination shall 

16 include — 

17 (1) the name of the applicant or nominee and a 

18 description of the interest that will be represented; 

19 (2) a written conunitment that the applicant or 

20 nominee will actively participate in good faith in the 

21 development of the rule under consideration, and evi- 

22 dence that the applicant or nominee is authorized to 

23 represent the interest proposed to be represented; and 

24 (3) an explanation of why the persons specified in 

25 the notice pursuant to subsection (a)(4) will not ade- 
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1 quately represent the interest with respect to which 

2 the application or nomination is submitted. 

3 SEC. 7. ESTABLISHMENT OF NEGOTIATED RULEMAKING 

4 COMMITTEES. 

5 (a) Time foe Submissions. — The agency shall provide 

6 at least 30 calendar days for the submission of comments, 

7 applications, and nominations under section 6. 

8 (b) Agency Action Aftee Comments. — After con- 

9 sidering conunents, applications, and nominations submitted 

10 under section 6, if the agency determines that a negotiated 

11 rule making committee will represent the interests that will 

12 be significantly affected by a proposed rule and the persons 

13 representing such interests on such negotiated rule making 

14 committee are likely to reach a consensus on a proposed rule, 

15 the agency may estabhsh a negotiated rule making committee 

16 as an advisory committee pursuant to section 9 of the Feder- 

17 al Advisory Committee Act. If the agency decides not to es- 

18 tablish a negotiated rule making committee after considering 

19 such comments, appUcations, and nominations, the agency 

20 shall promptly publish notice of that decision and the reasons 

21 therefor in the Federal Kegister. 

22 (c) Membeeship of Committees. — The agency shall 

23 limit membership on a negotiated rule making committee to 

24 25 members imless the agency head determines that a great- 

25 er number of members is necessary to the functioning of the 
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1 negotiated rule making committee or to achieve balanced 

2 membership. Each negotiated rule making committee shall 

3 include at least one individual representing the agency. 

4 SEC. 8. CONSIDERATION OF PROPOSALS AND CONDUCT OF 

5 NEGOTIATIONS. 

6 (a) CoNSiDEBATiON BY COMMITTEES. — Each ncgotiat- 

7 ed rule making committee established pursuant to this Act 

8 shall consider the matter proposed by the agency for consid- 

9 eration and shall attempt to reach a consensus concerning a 

10 proposed rule with respect to such matter and concerning any 

11 other matter which the negotiated rule making committee 

12 agrees is relevant to the proposed rule. 

13 (b) Paeticipation by Rbpeesentative of the 

14 Agency. — The official representing the agency on a negoti- 

15 ated rule making conunittee shall participate in the delibera- 

16 tions and activities of the negotiated rule making committee 

17 with the same rights and responsibilities as other members of 

18 the negotiated rule making committee. The agency official 

19 shall be authorized to fully represent the agency in the dis- 

20 cussions and negotiations of the negotiated rule making 

21 committee. 

22 (c) Selection of Mediatoe; Chaie in Lieu of 

23 Medlatoe. — Notwithstanding section 10(e) of the Federal 

24 Advisory Committee Act, an agency may nominate either a 

25 person from the Federal Government or a person from out- 



•HK 30o2 m 



12 



aomination. If a nego- 
approve any nominee 



11 

1 side the Federal Government to mediate the negotiations of 

2 the committee, subject to the approv£|,l by consensus of the 

3 negotiated rule making committee. Ijf the negotiated rule 

4 making committee does not, for good reason, approve the 

5 agency's nominee of a mediator, the agency shall withdraw 

6 the nomination and submit a substitute 

7 tiated rule making committee does not 

8 of the agency for a mediator, the negotiated rule making 

9 committee shall, with the concurrence of the agency, select a 

10 person to chair the committee. The agency official designated 

11 to represent the agency in substantive issues shall not chair 

12 the negotiated rule making committee or serve as mediator. 

13 (d) Functions of Mediatoe. — A mediator approved 

14 or selected by a negotiated rule making committee shall — 

15 (1) chair the meetings of the negotiated rule 

16 making committee in an impartial manner; 

17 (2) assist the members of the negotiated rule 

18 making conmuttee ui conducting discussions and deUb- 

19 erations; and 

20 (3) manage the keeping of minutes and records as 

21 required by subsections (b) and (c) of section 10 of the 

22 Federal Advisory Conunittee Act, except that any per- 

23 sonal notes and materials of the mediator or of the 

24 members of a negotiated rule making committee shall 

25 not be available for public inspection and copying. 
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1 (e) Impabtiality of Mediator. — A mediator of a ne- 

2 gotiated rule making committee shall act impartially and 

3 shall not vote on any agreement or recommendation made by 

4 the negotiated rule making committee. 

5 (0 Peoceduees of Committees. — A negotiated rule 

6 making committee estabUshed pursuant to this Act shall 

7 adopt procedures for the operation of the negotiated rule 

8 making conunittee, including procedures with respect to 

9 membership, alternate members, disclosure of negotiation 

10 offers and statements, subcommittee and caucus procedures, 

11 and minutes and recordkeeping. A negotiated rule making 

12 committee may change its membership, rules, or agenda if 

13 the interests represented on the negotiated rule making com- 

14 mittee reach a consensus on such change. Section 553 of title 

15 5, United States Code, shall not apply to rules and proce- 

16 dures adopted by a negotiated rule making committee. 

17 (g) Final Repoet and Documents. — At the conclu- 

18 sion of negotiations, a negotiated rule making committee 

19 shall prepare and transmit to the agency that established the 

20 negotiated rule making committee a final report and docu- 

21 ments with respect to the negotiations conducted by the ne- 

22 gotiated rule making committee, as may be required by the 

23 agency. If the negotiated rule making committee reaches a 

24 consensus and develops a proposed rule, the report shall con- 

25 tain the proposed rule and a concise statement of the basis 
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1 and purpose of that rule. E the negotiated rule making com- 

2 mittee does not reach a consensus on a proposed rule, the 

3 report shall specify the areas in which the negotiated rule 

4 maJdng committee reached a consensus on a proposed rule 

5 and the areas of disagreement among the negotiated rule 

6 making committee, and shall include such recommendations 

7 and background materials as the negotiated rule making com- 

8 mittee considers appropriate. 

9 (h) Recobds. — In addition to the report specified by 

10 subsection (g), a negotiated rule making committee shall 

11 submit to the agency the records required by subsections (b) 

12 and (c) of section 10 of the Federal Advisory Committee Act. 

13 SEC. 9. TERMINATION OF COMMITTEES. 

14 (a) Upon Peomulgation of Final Rule oe Othee 

15 Specified Date. — Except as provided in subsection (b), a 

16 negotiated rule making conunittee shall be terminated upon 

17 promulgation of the final rule under consideration, unless the 

18 agency specifies an alternate termination date. 

19 (b) Eaeliee Teemination. — An agency may termi- 

20 nate a negotiated rule making committee at any time if the 

21 agency determines that the negotiated rule making commit- 

22 tee is not making sufficient progress toward reaching a con- 

23 sensus on a proposed rule or if the agency determines there is 

24 no further need for the committee. 
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1 SEC. 10. USE OF CONVENORS AND MEDIATORS. 

2 (a) In Geneeal. — An agency may employ or enter into 

3 contracts for the services of an individual or organization to 

4 serve as a convenor or mediator for a negotiated rule making 

5 committee under this Act, or may use the services of a gov- 

6 emment employee to act as a convenor or a mediator for a 

7 negotiated rule making committee. 

8 (b) Deteemination of Conflict of Inteeest. — An 

9 agency shall determine whether a person selected to serve as 

10 a convenor or mediator of a negotiated rule making commit- 

11 tee under paragraph (1) has any financial or employment in- 

12 terest that would preclude such person from serving ui an 

13 impartial and independent manner. 

14 SEC. 11. USE OF OTHER SERVICES AND FACILITIES. 

15 For purposes of this Act, an agency is authorized to 

16 utihze the services and facilities of other Federal agencies 

17 and public and private agencies and instrumentahties with 

18 the consent of such agencies and instrumentalities and with 

19 or without reimbursement to such agencies, and to accept 

20 voluntary and uncompensated services without regard to the 

21 provisions of section 1342 of title 31, United States Code. 

22 SEC. 12. COMPLIANCE WITH FEDERAL ADVISORY COMMITTEE 

23 ACT. 

24 (a) In Geneeal. — Each agency establishing a negoti- 

25 ated rule making committee under this Act shall comply with 

26 the provisions of the Federal Advisory Committee Act with 

•HB 3052 IH 
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1 respect to such negotiated rule making conimittee, except 

2 that meetings of individuals for the purpose of considering 

3 and advismg an agency on the feasibility of establishmg a 

4 negotiated rule making committee shall not be subject to the 

5 requirement to charter an advisory committee specified in 

6 section 9(c) of the Federal Advisory Committee Act. 

7 (b) Closed Meetings. — Meetings of subgroups or cau- 

8 cuses of a negotiated rule making conamittee may be in closed 

9 session for the purpose of determining negotiating positions 

10 or for developing alternative proposals for consideration by 

11 the entire negotiated rule making committee in open session. 

12 (c) Expenses of Members of Committees. — Mem- 

13 hers of a negotiated rule making committee shall be responsi- 

14 ble for then- own expenses of participation in such negotiated 

15 rule makmg committee, except that an agency may agree, 

16 pursuant to section 7(d) of the Federal Advisory Committee 

17 Act, to pay reasonable travel and per diem expenses, and 

18 reasonable compensation, to persons affected by the rule if 

19 such persons certify that they do not have adequate financial 

20 resources to participate m such negotiated rule making com- 

21 mittee and if the agency determines that their membership on 

22 the negotiated rule making committee is necessary to assure 

23 adequate representation of their mterests. 
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1 SEC. 13. ROLE OF THE ADMINISTRATIVE CONFERENCE OF 

2 THE UNITED STATES. 

3 (a) Consultation by Agencies. — An agency should 

4 consult with the Administrative Conference of the United 

5 States for information and administrative assistance in form- 

6 ing a negotiated rule making committee, and with the Ad- 

7 ministrative Conference of the United States and other public 

8 or private individuals or organizations for information and as- 

9 sistance relating to negotiation and mediation processes. 

10 (b) EosTEE OF Qualified Convenors and Media- 

11 toes. — The Administrative Conference of the United States, 

12 in consultation with the Federal Mediation and Conciliation 

13 Service, shall maintain a roster of individuals who are quali- 

14 fied to act as convenors or mediators in negotiated rule 

15 making proceedings. The roster shall include individuals both 

16 from government agencies and private groups, and shall be 

17 made available upon request. Agencies also may utilize ros- 

18 ters maintained by other public or private individuals or 

19 organizations. 

20 (c) CONTEACTS FOE SeEVICES OF CONVENOES AND 

21 Mediatoes. — The Administrative Conference of the United 

22 States is authorized to enter into contracts for the services of 

23 convenors and mediators which may be used by agencies, on 

24 an elective basis, in negotiated rule making proceedings. 

25 Payment for convenor or mediation services obtained pursu- 

26 ant to such a contract shall be made by the agency obtaining 
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1 the services, unless the Chainnan of the Administrative 

2 Conference agrees to pay for such services pursuant to sub- 

3 section (f). 

4 (d) Compilation of Data and Repoets on Nego- 

5 tiatbd Rule JIaking Peoceedings.— The Administra- 

6 tive Conference of the United States shall compile and main- 

7 tain data on negotiated rule making proceedings to assist 

8 agencies and parties in conducting agency proceedings. Each 

9 agency engaged m negotiated rule making shall provide to 

10 the Administrative Conference a copy of each report submit- 

11 ted to the agency by a negotiated rule making committee 

12 pursuant to section 8 and such additional information as may 

13 be required by the Chamnan of the Administrative Confer- 

14 ence of the United States to enable the Chairman to comply 

15 with this subsection. The Administrative Conference of the 

16 United States shall review and analyze the reports received 

17 under this subsection in each calendar year and shall transmit 

18 an annual report to the Congress containing reconunenda- 

19 tions concerning the use of the negotiated rule making 

20 process. 

21 (e) Tbaining in Negotiated Rule Making.— The 

22 Administrative Conference of the United States is authorized 

23 to provide training in negotiated rule making processes to 

24 mterested Federal personnel either on a reimbursable or non- 



19 



18 



1 reimbursable basis. Such training may be extended to private 

2 individuals on a reimbursable basis. 

3 (f) Payment of Expenses foe Negotiated Rule 

4 Making. — The Chairman of the Administrative Conference 

5 of the United States is authorized to pay, upon request of an 

6 agency head, all or part of the expenses of convening and 

7 conducting a negotiated rule making proceeding. Such ex- 

8 penses may include, but are not limited to, the costs of con- 

9 venors and mediators, the costs for certain members deter- 

10 mined to be eligible for assistance in accordance with section 

11 12(c), administrative costs, and training costs. The determi- 

12 nations with respect to payments under this section shall be 

13 at the discretion of such Chairman in furthering the use of 

14 negotiated rule making procedures by Federal agencies. 

15 SEC. 14. JUDICIAL REVIEW. 

16 Any agency action pertaining to a negotiated rule 

17 making procedure shall not be subject to judicial review. 

18 Nothing in this section shall bar judicial review of a rule 

19 which is otherwise provided by law. 

20 SEC. 15. CONTRACT AUTHORITY. 

21 Any authority conferred by this Act to enter into con- 

22 tracts may be exercised only to such extent or in such 

23 amounts as are provided in appropriations Acts. 
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1 SEC. 16. AUTHORIZATION OF APPROPRIATIONS. 

2 To carry out this Act, there are authorized to be appro- 

3 priated to the Administrative Conference of the United States 

4 not more than $1,000,000 for each of the fiscal years 1988, 

5 1989, and 1990. 

O 
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This morning we have with us the sponsor of the bill in the 
House, so we will now begin this hearing with Mr. Pease. 

TESTIMONY OF HON. DON J. PEASE, REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 

Mr. Pease. Mr. Chairman, I am pleased to testify before you this 
morning on a bill to authorize the use of negotiated rulemaking by 
Federal agencies. As you know, administrative regulations often 
become the object of protracted litigation. For example, roughly 80 
percent of the 300 regulations issued each year by the Environmen- 
tal Protection Agency end up in court. 

These court battles tend to be time-consuming, costly affairs that 
are often unnecessary. In certain cases, the process of rulemaking 
can be accomplished more fairly and efficiently through direct ne- 
gotiations between the various interested parties. 

Negotiated rulemaking has been tried a number of times with 
reasonable success. I will leave it to the experts testifying later to 
detail the track record for negotiated rules. 

For now, I would simply state that the Federal Government 
ought to be doing what it can to reduce unnecessary and costly liti- 
gation. All too often, the relationship between Government and in- 
dustry, labor and other groups is adversarial. I have sponsored this 
bill in the past four Congresses because I believe it would be good 
public policy to provide agencies with the option to encourage con- 
sultation and negotiation as an alternative to the traditional rule- 
making process. 

The legislation would not force the agencies to do anything they 
do not want to do. And I certainly do not intend that negotiated 
rulemaking should be employed to establish fundamental policy 
issues or to permit agencies to stray from statutory intent. I am 
mainly interested in making negotiated rulemaking available to 
the agencies as an option, for use when appropriate. 

The Senate Governmental Affairs Committee has reported the 
legislation with a few minor changes that seem reasonable. I would 
encourage the subcommittee to consider the bill this session of Con- 
gress as well. We have here a modest opportunity to foster more 
harmonious, rational and efficient relations between the Govern- 
ment and private parties; we ought to take advantage of it. 

Thank you very much. 

[The statement of Mr. Pease follows:] 
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STATEMENT OF HON. DON J. PEASE 

HOUSE JUDICIARY SUBCOMMITTEE ON ADMINISTRATIVE LAW 

HR 3052 — THE NEGOTIATED RULEMAKING ACT OF 1987 

AUGUST 10. 1988 



I am pleased to testify before you this morning on a bill to authorize 
the use of negotiated rulemaking by federal agencies. As you know, 
administrative regulations often become the object of protracted litigation. 
For example, roughly eighty percent of the 300 regulations issued each year 
by the Environmental Protection Agency end up in court. 

These court battles tend to be time-consuming, costly affairs that are 
often unnecessary. In certain cases, the process of rule making can be 
accomplished more fairly and efficiently through direct negotiations between 
the various interested parties. 

Negotiated rulemaking has been tried a number of times with reasonable 
success. I will leave it to the experts testifying later to detail the 
track record for negotiated rules. 

For now, I would simply state that the federal government ought to be 
doing what it can to reduce unnecessary and costly litigation. All too 
often, the relationship between government and industry, labor and other 
groups is adversarial. I have sponsored this bill in the past four 
Congresses because I believe it would be good public policy to provide 
agencies with the option to encourage consultation and negotiation as an 
alternative to the traditional rule making process. 

The legislation would not force the agencies to do anything they do not 
want to do. And I certainly do not intend that negotiated rulemaking should 
be employed to establish fundamental policy issues or to permit agencies to 
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stray from statutory intent. I am mainly interested in making negotiated 
rulemaking available to the agencies as an option, for use when appropriate. 

The Senate Governmental Affairs Committee has reported the legislation 
with a few, minor changes that seem reasonable. I would encourage the 
subcommittee to consider the bill this session of Congress as well. We have 
here a modest opportunity to foster more harmonious, rational and efficient 
relations between the government and private parties; we ought to take 
advantage of it. 

Thank you very much. 
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Mr. Frank. Thank you. Let me say that I think the idea is a 
useful one, but I think we are sort of squeezed in terms of the time 
frame that we have left here, so I don't know if we can do it this 
year, but I am persuaded by you and Senator Levin that it ought to 
be seriously considered and just maybe we will get it through. 

What interests me, and I appreciate that you said it is not coer- 
cive on the agencies, and we are going to hear testimony later from 
the panel consisting of the Industrial Safety Equipment Association 
and the National Senior Citizens Law Center to get their view- 
point. 

You have made good suggestions that are very useful now and it 
may be that these can be accommodated. Really, Ms. Sweeney's 
concerns generally are as to those agencies and those administra- 
tions which have the tendency to try to squeeze out her advocacy 
groups, really the poorer people, and that this legislation might 
make it harder for them to be represented. 

In some cases these groups traditionally, to be represented in our 
society, need the adversarial process, which is easily overlooked. Is 
there some way to accommodate that in this type of process? 

Mr. Pease. Mr. Chairman, as far as I know, this legislation 
would not prevent litigation after the rules are adopted. 

Let me back up a minute. In the first place, if an agency is con- 
sidermg establishing a negotiating committee, then there must be a 
notice m the Federal Register that any group which wishes to be 
part of the committee can make its wishes known. That does not 
guarantee that the party will be a member of the committee, but, 
under the rules, under the language of the bill, if there is a consid- 
erable mterest on the part of a party, that party is supposed to be 
mcluded. 

So I think the chances are pretty good that agencies or organiza- 
tions like the ones you mentioned, would be a part of the negotia- 
tions in the first place. If they are not, or if they are not satisfied 
when the rule is promulgated or proposed to be promulgated, there 
IS nothing at that stage to prevent that group from doing exactly 
what it does now. 

Mr. Frank. I figured that would be so. I am going to have my 
staff send you, if it is OK, the testimony between them and I would 
appreciate it, if, after we get back, we can look at it and talk about 
It. It seems to me, from reading it over, it should be possible to do 
that. 

Mr. Coble, any questions? 

Mr. Coble. It is good to see you, and you and the chairman may 
have touched on this, but do not many agencies practice negotiated 
rulemaking now? Is it not done as a general rule? 

Mr. Pease. Some do, yes, some do have the authority to do it and 
there is enabling legislation for those agencies. The Federal EPA is 

°n®T?^j*^®™' ^"* ^^^*^ ^® ^®®^ *° ^° h^*"® i^ *o ^^^^ it possible for 
all Federal agencies to consider this as an option, if they wish to 
consider it. 

Mr. Coble. That is all I have. Thank you. 

Mr. Frank. We will get back to you. 

Next we will hear from Senator Levin, who is a man with many 
concerns about this. Senator, thank you for joining us. 
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TESTIMONY OF HON. CARL LEVIN, UNITED STATES SENATOR 
FROM THE STATE OF MICHIGAN 

Senator Levin. Thank you, Mr. Chairman. 

Mr. Chairman and members of the subcommittee. I have with 
me the counsel to my subcommittee. 

First, let me thank the subcommittee for holding these hearings 
and for showing your interest in this subject. You know what the 
bill in general provides. I won't go over it so we can save the time. 

Mr. Frank. Without objection, you can submit any statement 
you want to submit as part of the record. 

[The statement of Senator Levin follows:] 
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STATEMENT OF SENATOR CARL LEVIN 

BEFORE THE HOUSE SUBCOMMITTEE ON 

ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

ON H.R. 3052, THE NEGOTIATED RULEMAKING ACT 

August 10, 1988 

Mr. Chalzrman and Members of the Subcommittee, thank you 
for inviting me to testify today on H.R. 3052, the Negotiated 
Rulemaking Act. This bill, which was introduced by my 
friend. Congressman Don Pease, is a companion to S. 1504, a 
bill which I introduced in the Senate and which recently 
received approval by the Senate Governmental Affairs 
Committee to be reported to the floor for consideration by 
the full Senate. I am delighted that this Subcommittee is 
also considering this matter at this time. 



As you know, negotiated rulemaking is a procedural 
device designed to encourage competing Interests voluntarily 
to work together to achieve a consensus position on a 
controversial agency rulemaking. It is a process which 
invites parties who will be significantly affected by an 
agency rule to sit down together and negotiate in good faith 
to develop a draft regulation with which all the affected 
parties can live. Parties who successfully reach agreement 
on a draft then present it to the agency, with the 
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expectation that the agency will use it as the basis for 
publishing a proposed rule in the Federal Register. 

This process, called "reg neg" by veteran users, has 
been the subject of Congressional scrutiny since about 1980. 
In that year, I held hearings and introduced a bill to 
encourage agencies to try the process. Congress responded 
then with caution, reasoning that the process was too new and 
untried to warrant legislation. The suggestion was to let 
agencies try the process on their own, to experiment with it, 
and to develop a track record which Congress could then 
evaluate . 

Eight years later we have that track record. A number 
of agencies, including the Environmental Protection Agency, 
the Labor Department, and the Transportation Department, have 
used negotiated rulemaking to develop regulations on such 
varied issues as wood burning stoves, pesticides, benzene 
exposure limits, and working hours for airline pilots. 
Numerous parties have participated in the process, from 
industry to labor to environmental groups to consumers. And 
they agree that negotiated rulemaking is a winner. 



In a hearing held in May before the Senate Governmental 
Affairs Committee, testimony was provided about the 
Government's negotiated rulemaking experiences to date. The 
Committee heard from agencies, rulemaking participants. 
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mediators and scholars. The witnesses agreed without 
exception that negotiated rulemaking has proven itself to be 
not only viable, but a very effective process when properly 
employed. Praise for the process included statements that, 
when used in the proper circumstances, negotiated rulemaking 
resulted in agency rules that were more effective, less 
costly, fairer in impact, quicker in achieving final status, 
and less subject to challenge in court. That's quite a track 
record. 



And word is getting around in Congress. Provisions are 
appearing on an ad hoc basis in various bills directing 
agencies to use negotiated rulemaking when developing 
regulations in certain areas. Two examples are H.R. 5, the 
Elementary and Secondary School Improvement Act, now Public 
Law 100-297, which directs the Education Secretary to use reg 
neg to develop regulations required by the Act; and H.R. 
1414, the Price-Anderson Amendments Act, which passed both 
Houses last week and which directs the Nuclear Regulatory 
Commission to use reg neg to resolve certain indemnification 
issues involving radiopharmaceuticals. 



Given this trend as well as the desirability of 
encouraging proper use of the process, I believe it is time 
to provide a standardized framework for negotiated rule- 
making. The key here is the word "framework." Negotiated 
rulemaking works best when it retains a flexible character 
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that can be adapted to the exigencies of each rulemaking 
situation. To bind the process too tightly, with too many 
procedural rules, would be to destroy its best feature. 

At the same time, agencies which have not tried reg neg 
want and need guidance on how to proceed. It is not obvious 
how an agency should conduct a negotiated rulemaking so that 
it is consistent with the Administrative Procedure Act and 
the Federal Advisoi-y Committee Act. These are the types of 
procedural issues which can and should be resolved in a 
uniform manner for all negotiated rulemaking sessions. In 
addition, there is expert information and assistance 
available on reg neg issues which should be made easily 
accessible to all agencies thinking of participating in the 
process. Each of these goals can be achieved through the 
Negotiated Rulemaking Act. 



H.R. 3052 establishes a framework for conducting a 
negotiated rulemaking. First, it requires an agency deciding 
whether to try negotiated rulemaking in a particular setting 
to consider a number of identified factors, such as whether 
there is a limited number of readily identifiable interests, 
whether a consensus is likely to be reached, and whether the 
agency is willing to consider using the consensus position as 
the basis for a proposed agency rule. Experience has shown 
that careful selection of when to use the process is vital to 
the success of a negotiated rulemaking, and the bill provides 
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some tested standards and procedures for making that 
decision. 

The bill also resolves key procedural issues, including 
how to publicize an agency decision to use negotiated 
rulemaking in a particular area, how to handle requests for 
additional participants, how to form a rulemaking committee 
in compliance with the Federal Advisory Committee Act, how to 
determine reimbursement of committee expenses, and how to use 
negotiated rulemaking in a manner that is consistent with the 
Administrative Procedure Act's requirements for proposed 
agency rules, in addition, the bill assigns to the 
Administrative Conference of the United States the 
responsibility to act as a clearinghouse for information and 
assistance. 



As originally introduced, H.R. 3052 and S. 1504 were 
identical measures. In response to suggestions made by 
witnesses at the April hearing, however, we refined 
provisions in S. 1504 to improve the mechanisms guaranteeing 
flexibility and to reduce red tape. It was this improved 
bill that was ordered reported to the Senate floor. I hope 
the Subcommittee will review this revised bill at the same 
time it is considering the provisions of H.R. 3052. 
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The potential benefits of the negotiated rulemaking 
process have always been clear. Instead of affected parties 
spending their time and resources litigating a rule drafted 
and Imposed by an agency, the affected parties and the agency 
spend their time and energies constructively developing a 
proposed rule together. The potential result is not only a 
rule which will become effective in less time, but also a 
rule which will be better substantively, since it will 
reflect the involvement of knowledgeable persons who will be 
directly affected by it. - 



Eight years ago, there was little evidence that these 
potential benefits of negotiated rulemaking would actually 
accrue. Now, we have a track record of success. Congress 
needs to extend that record of success by encouraging more 
agencies to try negotiated rulemaking under procedures which 
will guide but not inhibit the process. This is legislation 
whose time has come, and I ask this Subcommittee to act on 
H.R. 3052 to help it become law before the 100th Congress 
comes to its close. 



32 

Senator Levin. We have found that this bill is necessary, because 
many agencies are not using regulatory negotiation because they 
are uncertain as to whether it is appropriate to use regulatory ne- 
gotiation in the absence of an authorizing statute. 

The Administrative Procedure Act, some agencies feel, is an im- 
pediment to their using regulatory negotiation. There is a Federal 
Advisory Committee Act, FACA, which some agencies feel is an im- 
pediment to using regulatory negotiation. They are looking for ex- 
plicit authority to use this process. 

Even though we have many agencies that use regulatory negotia- 
tion and have used it successfully, we also have many agencies that 
simply are leery about using it in the absence of clear guidance 
trom the Ck)ngress as to how it will jive with the other administra- 
tive statutes. 

The one point I would like to make before I open this up to ques- 
tions IS the following: 

There is momentum towards regulatory negotiation and that is 
healthy. We are all for it, obviously. We want to promote this rule- 
making process. 

It is a voluntary mechanism; the bill is not forcing any agency to 
use It, but encouraging them to do it, making it feasible for them to 
do It. But part of this momentum is also what I consider to be un- 
happy news of about regulatory negotiation and that is what I 
want to spend a moment or two on. 

Recently, there was a conference on a bill making amendments 
to the Price-Anderson Act. That conference utilized regulatory ne- 
gotiation as the solution to a conflict between the House and 
benate as to how something would be accomplished. That sounds 
good so far. 

The problem is that the conference used it in a way the process 
was never intended to be used. 

As you all know, regulatory negotiation has a "convenor" which 
works with the various groups having an interest to try to work 
out a solution to a problem in a way that will avoid litigation. The 
convenor of a regulatory negotiation is not somebody who makes a 
aecision, it is not a judge, it is not an arbitrator. A convenor, or 
mediator, is someone who tries to get the parties to reach a consen- 
sus on their own. That is the role of the convenor in regulatory ne- 
gotiation. •' 

In the Price-Anderson Amendments Act, the conference adopted 
the mechanism of regulatory negotiation and said a convenor will 
get together the interested parties. The bill then says: The con- 
venor shall, in not less than seven months after the date of enact- 
ment, submit to the Commission, that is, the Nuclear Regulatory 
Commission, recommendations for a proposed rule 

Now, what they are saying is that the convenor should make rec- 
ommendations to the Nuclear Regulatory Commission for a rule, 
whether or not the parties have reached a consensus 

That is very different from regulatory negotiation. That is more 
like arbitration, an arbitrator who renders a decision. In order to 
avoid this use of regulatory negotiations— regulatory negotiation is 
supposed to be based on the voluntary coming together of people 
who have an interest in an area and are trying to achieve a con- 
sensus—we should have some kind of framework in law, so people 
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know what regulatory negotiation is and so that it is not used in a 
way that it was not intended to be used. 

There are a lot of reasons for this bill. Most important is the con- 
fusion on the part of many agencies as to the role of the Adminis- 
trative Procedure Act and the Federal Advisory Committee Act, 
and the need to have a framework here to show how regulatory ne- 
gotiation with those two statutes and with other statutes. 

There is also a need for this bill in order to avoid confusing uses 
of regulatory negotiation by those of us in the Congress who are 
interested in it. 

The bill leaves a lot of flexibility in the use of regulatory negotia- 
tion. We do not try to pin down every single aspect of it, and it is 
left, obviously, to the voluntary use by agencies. This legislation fa- 
cilitates its use, that is the intent of this bill. Let me leave it there, 
and I am now open to any questions you may have. 
Mr. Frank. Thank you. 

Well, one of the problems is timing and we have to try to get our 
thinking done on this with enough time left for legislating it. In 
particular, we are coming to the end of this administration and 
there will be a new administration and no one knows what it will 
be like. 

I think some people will be concerned about any excessive last 
minute regulating by an outgoing administration in any case. 

So, from a timing standpoint, it is better to argue in part for 
waiting, which I said before you got here. My intention is to focus 
on the subject and we will go to work on it, but I think this role of 
ours in the regulatory process is making a lot of people nervous in 
looking at it, so I think there will be some discrepancy about it and 
it will be controversial as to whether or not it is easier to handle it 
with the new administration or have a last minute regulation. 
Is that a concern of yours? 

Senator Levin. I would have that concern if I felt the bill would 
in any way increase the likelihood of last minute regulating. 

But I don't think this bill speeds up the process of achieving 
something. The objection to the last minute regulating is forcing 
regulations down people's throats, but regulatory negotiation's goal 
is to have regulations achieved through the consensus of everybody 
participating in the process and I am emphasizing everybody with 
an interest in the regulations. 

Under this bill, the Administrative Conference has the capability 
of facilitating participation by individuals and groups who have an 
interest but cannot afford to carry forward that interest. 

By the way, I think that is very different from the testimony we 
will be hearing later this morning, which expresses the fear— 
which I think is understandable— that we don't want to close out 
groups from important areas of regulation, one of which is the low 
income groups. This bill will make it less likely that agencies will 
close them out, because there is funding here by the Conference to 
provide to agencies to make sure that that input is there. Under 
the status quo, funding for those groups may not be there at all. 
Mr. Frank. But that is expensive and what about the concern 
dealing with the limitations of the Federal budget? 
That is one of the concerns. 
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Senator Levin. The bill makes it clear that the Federal Advisory 
Committee Act is applicable. 

Mr. Frank. All right. 

Mr. Coble? 

Mr. Coble. It is good to have you before us, Senator. 

This is just to simplify this, and hopefully this will tend to 
reduce Federal litigation and will get more people involved prior to 
the filing of any litigation. 

Suppose in the process a party becomes disinterested, I guess at 
that point there is nothing to keep him or her from litigating? 

I guess the answer here is at least he would have a bite of the 
apple and would have had input. 

Senator Levin. That is very correct. This is a voluntary process 
and it works well. It has been used for a long time; we have had 
good experiences with it now for over eight years. That freedom 
always exists. Regulatory negotiation is not binding on any partici- 
pant and is also not binding on the agency. 

This is another important point. The recommendation that comes 
out of this process is a recommendation to an agency. The agency 
does not give up the right to reject the rule. But there is a pre- 
sumption, not binding, but a presumption that the agency will 
adopt the rule, and all of the parties act on that presumption when 
participating in the process. But the agency need not adopt it nor 
does any participant finally waive or give up a right to litigate if 
they change their mind at any point. 

Mr. Frank. Thank you. 

One other thing I think at some point we will need to bring out, 
that IS, the findings seem to me unduly harsh in criticism of exist- 
ing rulemaking and adversarial and I assume they are not neces- 
sary to the bill. That may be part of the concerns that you people 
have. 

Senator Levin. My staffer, Elise Bean here, reminds me that we 
have made some changes in those findings. We had a markub 
where a number of changes were made to the bill. That is one area 
where we have made changes. 

Mr. Frank. We will take a look. 

Seimtor Levin. There are differences now between the House 
and benate bills because of the committee amendments beine 
adopted on that point. 

If I could leave you with a thought in terms of the timing for this 
bill. 1 am not sure and you are not sure that we have time to pass 
a bill to go to conference and then come back. If we don't have that 
time but there is a desire to proceed on the part of the House, I 
would thmk one possibiUty would be at least that you forward to 
us what you would like changed and then we can, assuming we 
agree with the changes, simply adopt the House changes on our bill 
when It goes through the Senate. In that way all of the changes 
that you recommended, assuming they are agreeable, would have 
been incorporated in the bill as it passed the Senate. 

Senator Levin. I appreciate that. We probably will not be able to 
submit them, with all of the processing involved, to all of the mem- 
bers. The Republicans in the House are running sporadically and 
with irregularity here and sometimes they are for going through 
all of the steps, not always, but some of the time, and I am not sure 
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now they will respond to the bill in that situation. But we are 
going to look at it. 

Senator Levin. Yes, if your committee has time, whatever your 
processes are, to reach a conclusion on this. 

Mr. Frank. The point I am making is we cannot get it through 
all of the committee members. 

Senator Levin. Right. 

Mr. Frank. I believe you have here a copy of your bill, which 
will be helpful. 

Senator Levin. Yes. Thank you. 

Mr. Frank. Thank you. 

Next we will hear from the Administrative Conference of the 
United States, Mr. Breger, Chairman. 

TESTIMONY OF MARSHALL J. BREGER, CHAIRMAN, ADMINISTRA- 
TIVE CONFERENCE OF THE UNITED STATES, ACCOMPANIED BY 
GARY J. EDLES, LEGAL COUNSEL, ADMINISTRATIVE CONFER- 
ENCE OF THE UNITED STATES 

Mr. Breger. Thank you, Mr. Chairman. I am accompanied by 
Mr. Gary Edles, the Legal Counsel of the Conference. 

Mr. Chairman, you have to place this bill in an administrative 
law context. It reflects the explosion in rulemaking that has come 
about in the "Great Society" and it reflects the explosion in litiga- 
tion that has occurred in the last 20 years regarding the United 
States Government's rules. 

I might point out that over 80 percent of the EPA rules are liti- 
gated in court so that the rulemaking process, which was designed 
to be the end of a deliberative process, ends up just being the be- 
ginning, the first round in court litigation. 

It reflects the desire for an increased public participation in the 
rulemaking process because of the fact that presently the informal 
rulemaking, with its notice and comment procedures, does not 
always provide for the best kind of public input, the agency using 
whatever public discussion it wants ad hoc beforehand. 

It just issues a draft of the rules in the Federal Register and asks 
for comments. It gets the comments, reads them, thinks about 
them, and issues the final rule. The opportunity for structured 
public interaction is not very great, unless the agency chooses to go 
out of its way to create that structure. So it is out of this context 
that interest in negotiated rulemaking developed. 

Secondly, you have to remember that we are still at an experi- 
mental stage. I can't imagine that there are more than 20 regula- 
tory negotiations that have begun, failed, or even been dreamt 
about. This gives us a chance to shape an option in the rulemaking 
process. 

Mr. Frank. Are there any completed ones? 

Mr. Breger. Yes, there are, and there are a good number of suc- 
cessful completed ones and there are some that failed. 

I might add that even failure gives agencies better vision. They 
can refine the issues and they can think of things in contention 
and this gives the agency more information and data. 

In the abstract, this is a way for the agency to get information 
from the interaction of the public which helps it produce a better 
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rule. This is not going to work for all kinds of rules, therefore, it is 
only an option, not a forced requirement. If it works, everyone is 
happy. You have a rule which is presumptively better because of 
the public input beforehand in which the relevant and affected par- 
ties have had their say and are satisfied. 

What are the fears? The fears attract a lot of classics of demo- 
cratic theory, that interest groups, the consumer, and environment 
groups, the industry, will get together and gang up on the public 
mterest. The agency should prevent that. The agency is not sup- 
posed to sit there and ponder it and say: Now, if you guys get to- 
gether and start an agreement, we will sign off. 

They are supposed to be there representing at least what their 
notion IS of the public interest. We have examples in the past of 
voluntary codes of conduct which have created problems because 
the impacted industry, say, got together and signed on and were 
rubber stamped by the agency, where it is fair to say, "The inter- 
ests are happy, but where is the public interest?" 

That is not supposed to happen here. If it happens, that is a fail- 
ure of the structure, a failure of the program. 

Another concern is that people will not be able to get into negoti- 
ated rulemaking. I have not studied Ms. Sweeney^s testimony. I 
only had a chance to look at it briefly. I can understand their con- 
cerns. I thank they are, in the broad sense, misplaced. 

First of all, the purpose of this bill is to provide some money to 
make sure that the poor, a group that would otherwise not get 
their nose m the tent, will have some expense money to do so. 

Second, the purpose of putting the Administrative Conference 
into this IS to kind of help to develop structures, to make sure that 
the structures are developed that would be generally inclusive. 
This IS a practical problem. You have the problem when you have 
a warranty act in the FTC and you have democratic theory in- 
volved whenever you get anything larger than a town meeting. 

You do want to have the relevant interests, you do want to have 
the impacted interests, but you don't want a hundred interests 
coming m saying the same things. So there is going to have to be, 
in the nature of things, some discrimination, some decision-making 
as to which are the impacted interests and which are the affected 
interests and which are the relevant interests. Otherwise, you will 
be moving out of the council room into the Yankee Stadium in 
terms of holding your negotiation. 

But I think, maybe, there is a conscious effort to exclude some 
groups, and this should not occur. Remember, the purpose of this 
thmg IS to try to achieve success, and if you fail to achieve success 
or relative success there will always be an opportunity for Utiga- 

So it should behoove an agency not to say, "I don't want to in- 
clude the Law Center," because, as they suggest, they are tough 
customers and they are zealous advocates and they are going to 
play the game hard. They are going to do the same thing in litiga- 
tion, so It is much better to see if you can get a consensus before- 
hand so you will want them to include the people who are likely to 
be affected so they will not litigate. 

I think my conclusion is this is not a serious danger if you have 
properly run negotiated rulemakings. 
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Why should you have the bUl? I think, first, to overcome bureau- 
cratic inertia and to engage frankly in, and consciously in, all situ- 
ations throughout the bureaucracy. 

It is hard for Congress to appreciate the fact that something 
better can be done, better than it will be done, but often it requires 
a congressional statement to the effect that it is OK to have the 
bureaucrats start to think of it as something worth doing. 

Second, to get in at an early stage with a new option of rulemak- 
ing and to try to better structure it and to make sure that the con- 
cerns of all people like Ms. Sweeney are met and just don't come 
about by inadvertence. 

So I think the reasons for the bill are to continue to promote 
what we think is a good development. 

Mr. Frank. If we could get some of those efforts that you have 
mentioned, both the successful ones and the failing ones, that 
would be helpful to us, which agencies are most active. 

Mr. Breger. The EPA is the most active one and OSHA has been 
active. 

Mr. Frank. The two most contentious adversarial interests are, 
one, the Chemical Manufacturers — that is one. 

Mr. Breger. Yes. 

Mr. Frank. I was aware of it, but, frankly, had not realized that 
that was an example. 

Mr. Edles. Mr. Chairman, the Federal Aviation Administration 
was the first to do it. 

Mr. Frank. In which area? 

Mr. Edles. In the pilot and flight attendant hours, which had 
been a problem for years and years and years. They were able to 
hammer out an agreement to which the unions, the carriers, and 
the Government could all subscribe. 

Mr. Frank. OSHA is interesting, the numbers there, and I guess 
we will hear from them, out in this situation that you are talking 
about, the national organized interest groups, the pilots — when we 
talk about individual recipients we have to work a little harder. 

Are there any potential individual beneficiaries who would have 
been involved in negotiated rulemaking, in anything like the black 
lung or other physical disabilities? 

Mr. Breger. An educational amendment passed this year will re- 
quire that they call a modified negotiated rulemaking process, 
lliere are a number of key issues in the statute, including financial 
assistance to meet special educational needs of children. 

This is an example of the Congress in the use of these types of 
bills. 

Mr. Frank. That is a good point. You are beginning to get a stat- 
ute by statute program and it might be better to do it that way. 

Mr. Breger. If I could add that in the State of Massachusetts, as 
an example, their mediation service — which is not on all fours with 
a negotiated rulemaking but that mediation process has a lot of 
similarity — has used negotiation at the State level as far as stand- 
ards of health care and for the siting of homes for the mentally dis- 
abled. 

Mr. Edles. That reminds me that rules for the carriage of handi- 
capped persons by air has been successfully negotiated, although 
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there was a belief that was a type of rule that would not, likely be 
amenable to the negotiated rulemaking, but it worked successfully. 

Mr. Frank. All right, I am going to have to recess for five min- 
utes or ten minutes, and I apologize. We will come back and hear 
the final panel, so we will be in recess about ten minutes. 

[Recess.] 

[The statement of Mr. Breger follows:] 
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Introduction 

Mr. Chairman and Members of the Committee, my name is Marshall J. Breger and I am 
Chairman of the Administrative Conference of the United States. I am pleased to be here 
today to present the views of the Administrative Conference on H.R. 3052, the "Negotiated 
Rule Making Act of 1987." The views I express are those of the Conference and not the 
Administration. I am especially pleased to be asked to address the subject of negotiated 
rulemaking, and to discuss H.R. 3032 in particular, because this is a process that holds great 
promise for alleviating some of the inefficiency and unpleasantness about the way in which 
regulatory agencies have gone about the task of formulating rules. 

The Administrative Conference of the United States is an independent agency of the 
federal government that for twenty years has been working with agencies to improve their 
administrative procedures. Our recommendations are based on a combination of scholarly 
research, practical experience, and a continuing dialogue between the Conference and the 
other agencies. This dialogue is aided by the fact that somewhat more than half of the 
members of the Conference are high-level officials who represent the various agencies whose 
programs can benefit from our research and recommendations. Recommendations of the 
Conference are formally adopted at semi-annual plenary sessions after research, committee 
discussions, extensive public efforts to obtain the views of interested persons as well as 
government agencies, and formal debate. Our comments are based primarily on 
recommendations of the Conference adopted in this way, amplified and illustrated by the 
experience of agencies and others in following the recommended procedures. 

In the last few years, the Administrative Conference has devoted substantial attention to 
exploring improved techniques for resolution of regulatory and other disputes in which the 
government is either a party or the ultimate decisionmaker. The term "alternative means of 
dispute resolution" (or "ADR") has come to refer generally to procedures that make use of 
negotiation, mediation, arbitration, and various other consensual approaches to resolving 
disputes. These techniques have been used for years in a variety of private sector settings, 
resulting in reduced litigation, faster and less costly decisions that are more acceptable to the 
parties, and the fostering of an attitude of greater cooperation among the parties in future 
dealings. We believe that similar benefits can be obtained where government agencies adapt 
ADR to their own needs. 

In this spirit, the Administrative Conference twice formally adopted recommendations 
that encourage agencies to use negotiated rulemaking in appropriate situations.' The 
Conference has also adopted a number of additional recommendations that urge agencies to 
make greater use of negotiation techniques in other settings besides rulemaking.' We believe 
that negotiated rulemaking — sometimes called "regulatory negotiation* or "reg-neg" — is part 
of the same thrust as ADR, and can be viewed as ADR for rulemaking. Recently, Senator 
Charles Grassley introduced S. 2274, the "Administrative Dispute Resolution Act of 1988," 
which seeks to spur government use of ADR in adjudication. A similar bill, H.R. 5101, has 
also been introduced by Representative Donald Pease, sponsor of H.R. 3052. Those bills 
should be seen as complements to H.R. 3052 and to S. 1504, a bill pending in the Senate 



' Procedures for Negotiating Proposed Regulations, 1 C.F.R. §§ 305.82-4 and 85-5. 

' Resolving Disputes under Federal Grant Programs, 1 C.F.R. § 305.82-2: Negotiated 
Cleanup of Hazardous Waste Sites under CERCLA, 1 C.F.R. § 305.84-4; Administrative 
Settlement of Tort and Other Monetary Claims Against the Government, 1 C F R § 305 84-7- 
Agencies' Use of Alternative Means of Dispute Resolution, 1 C.F.R. § 305.86-3- Acquiring 
the Services of Neutrals" for Alternative Means of Dispute Resolution, 1 C F R § 305 86-8° 
^nf"<,''4"f ** Fairness and Acceptability of Arbitration in Federal Programs, 1 CFR § 
305.87-5; Alternatives for Resolving Government Contract Disputes, 1 C.F.R. § 305 87-11 
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which is similar in content to H.R. 3052. We note that on June 27, 1988, the Senate 
Committee on Governmental Affairs reported out S. 1504. 



Negotiated Rulemaking 

I would like to turn to the particular ADR procedure — reg-neg — with which the 
Conference has had the most experience, and which is the subject of H.R. 3052. 1 would 
like to discuss it in somewhat of a historical context. Over the years, rulemaking has become 
far and away the dominant form of agency decisionmaking in which the public participates. 
Indeed, the informal rulemaking procedures established by the Administrative Procedure Act 
have been characterized by Professor Kenneth Culp Davis as 'one of the greatest inventions 
of modern government."' In this connection, the Supreme Court's now-famous 1978 decision 
in the Vermont Yankee case,^ where the Court decided that reviewing courts may not require 
agencies to adopt procedures beyond those set out in the APA, has provided agencies with an 
enhanced opportunity —and responsibility — to tailor their rulemaking procedures to their 
special decisional needs. 

At the same time, there has been a greater public involvement in the governmental 
process. Individuals and groups representing environmental, consumer, esthetic and other 
similar interests have joined those with an economic stake in the agency's action as active 
participants in the rulemaking process. This heightened involvement has been supported by 
court decisions enforcing rights to participate by an increasing list of interested parties. 

Because Congress has largely assigned the task of defining the details of regulatory 
policy to administrative agencies, and has given the public a role in creating that policy, the 
process of making decisions that implement environmental, health and occupational safety 
legislation has, at times, become a battleground for interest groups and other affected parties. 
As an example, eighty percent of the Environmental Protection Agency's proposed rules are 
challenged in court. In other words, after internal agency review and notice and comment 
procedures, the process is not over. Rather, agency decisionmaking is simply the opening 
round in the inevitable courtroom litigation. 

The cost of the rulemaking process, in terms of dollars spent, conflict, and delay is now 
widely recognized as a major impediment to efficient and effective regulation. Industry 
groups, public interest organizations, and administrative agencies are all concerned about the 
cost of regulation. The Administrative Conference believes that negotiated rulemaking 
(sometimes referred to as "regulatory negotiation* or "reg-neg") offers a means of fostering 
more cooperative approaches among persons and organizations with an interest in how 
regulations are written and implemented. 

In a sense, the search for alternative procedures is not at all new. Administrative 
adjudication, after all, is often seen as a substitute for litigation in court. In like fashion, 
administrative agencies were created and given rulemaking authority in part to obviate the 
need for ongoing Congressional legislation. The current search for alternative procedures is 
an effort to find ways to ameliorate the factors that tend to formalize agency processes and 
encourage contentious behavior among parties to disputes that now arise before agencies. At 
the Administrative Conference's June 1987 colloquium on improving government dispute 
resolution procedures, the Administrator of the Environmental Protection Agency noted: 
"IW)e have concluded . . . that regulatory negotiation does work. We term it successful in our 
agency, particularly when we look at timeliness, the ability to get as much technical 



' Davis, 1 Administrative Law Treatise 448 (1978). 
a I ^°'''"°°' Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 
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information as possible on the table during the development of the regulation, and the issue 
of litigation of the regulation once it has been completed.* 

The concept of negotiated rulemaking is quite simple. In ordinary rulemaking, the 
agency studies a problem through its own staff resources and reaches a tentative solution. It 
publishes that tentative solution as a proposed rule, and the public has an opportunity to 
offer comments. The agency then issues a final rule in light of those comments. In 
negotiated rulemaking, representatives of all affected parties, including the agency, come 
together in an effort to draft a proposed rule that takes into account the needs of the various 
interests, as well as the requirements of the underlying statute. The drafting often takes on 
the quality of labor-management negotiations, with all the give-and-take that such 
negotiations entail. In the end, if the negotiators can reach consensus, a proposed rule is 
fashioned, which receives the support, or at least the acquiescence, of all interested parties. 
If less than total consensus is achieved, the process can still be valuable in identifying and 
narrowing issues, and in enabling the agency to understand the concerns and viewpoints of 
all parties. 

Among the ancestors of negotiated rulemaking are the experiences of private sector 
organizations that write voluntary consensus standards such as the National Electric Code, 
which are widely adopted as regulations by local and state governments throughout the 
country and by agencies of the federal government. Voluntary consensus standards are 
typically drafted through a negotiation process that is followed by some kind of publication 
with an opportunity for comment. Other experience that suggests the value of negotiation 
procedures includes growing use of mediation to resolve environmental disputes and 
numerous negotiated settlements of lawsuits challenging rules. Reg-neg is an attempt to 
draw on these experiences to improve rulemaking in federal regulatory programs. 

Negotiated rulemaking brings into the regulatory process representatives of the people 
who have real interests at stake. Importantly, it does so at an early stage. It gives them the 
opportunity to discuss their mutual problems and their differing views in a setting that 
fosters cooperation. Moreover, each participant knows that failure to reach a consensus on a 
draft rule will inevitably result in the agency drafting the rule by itself. Thus the immediate 
attraction to participants is to "get in on the ground floor" before the rule takes shape, to be 
listened to, and to take responsibility for finding creative solutions that will recognize the 
legitimate needs of other affected parts of society and the public at large. 

It must be stressed that such compromise solutions are in no way an abdication of 
agency responsibility. The agency has a continuing obligation to participate fully in the 
negotiations to assure that statutory requirements are met and that any agreement is basically 
fair. The agency cannot simply sit back and automatically accept as its policy whatever 
resolution of issues the competing interest groups in a reg-neg hammer out. In fact, it is the 
participation of representatives from the spectrum of different interests that serves as a 
primary guarantee of fairness. Additional protection is guaranteed by the fact that reg-neg 
is primarily a substitute for the drafting stage of the rulemaking process^ Therefore, a 
proposed rule published by an agency and based on a consensus of representatives of the 
affected interests is still subject to the notice and comment provisions of the Administrative 
Procedure Act. In practice, where consensus is reached by the negotiating committee, the 
time, effort, and expenses involved in filing and responding to such comments is likely to be 
relatively small. 

I would like to address the question of how negotiated rulemaking can serve the interests 
of individuals or smaller entities that might not participate directly in the negotiations. The 
convening process should identify all potentially affected interests, small or large. The 
convenor would then recommend to the agency suitable representatives of those interests. 
Section 6 of H.R. 3052 provides for publication of a notice in the Federal Register that 
would include a list of the identified interests and the persons proposed to represent them. 
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Moreover, sections 6 and 7 provide an opportunity for persons who believe that their 
interests will not be adequately represented to submit an application or a nomination for 
membership on the negotiating committee. This procedure is intended to ensure that no 
significant interest is overlooked or excluded from being represented in the negotiations. 
Indeed, sections 11(c) and 12(f) authorize the use of federal funds to pay expenses of 
participation for persons necessary for adequate representation of an interest, but who lack 
sufficient financial resources to participate. 

In some cases, smaller entities can aggregate their interests and participate through a 
common spokesman, thereby gaining a voice they might not have in an ordinary rulemaking 
proceeding. It is not essential, though, that every affected individual or group be seated at 
the table, but rather that each significant interest be represented adequately. Negotiators 
thus may not always represent completely homogeneous constituencies. Recognizing that 
interest groups initially presumed to have similar interests may in fact differ on some 
concerns, the Administrative Conference has recommended that: 

The agency, the mediator or facilitator, and, where appropriate, other participants 
in negotiated rulemaking should be prepared to address internal disagreements 
within a particular constituency. In some cases, it may be helpful to retain a special 
mediator or facilitator to assist in mediating issues internal to a constituency. The 
agency should consider the potential for internal constituency disagreements in 
choosing representatives, in planning for successful negotiations, and in selecting 
persons as mediators or facilitators. The agency should also recognize the possibility 
that a group viewed as a single constituency at the outset of negotiations may later 
become so divided as to suggest modification of the membership of the negotiating 
group.' 

Nothing in H.R. 3052 would preclude this approach to dealing with individuals within a 
broad constituency. In any event, interested persons always retain the right to present their 
views directly to the agency in response to a notice of proposed rulemaking, in accordance 
with the Administrative Procedure Act (5 U.S.C. §553). 

In 1982, the Administrative Conference completed the first study of the potential for 
using negotiation techniques in federal agency rulemaking. Based in part on a report by 
Washington attorney Philip J. Barter, the Conference adopted Recommendation 82-4, 
Procedures /or Negotiating Proposed Regulations. This recommendation set forth guidelines 
and criteria for the selection of regulatory problems that seemed conducive to trying to get 
representatives of affected interests to attempt to negotiate a solution. The Conference also 
set forth procedures that we believed would enable agencies to incorporate the negotiation of 
proposed rules into agency rulemaking proceedings. These guidelines and procedures have 
formed the basis of the successful use of reg neg by EPA, FAA, and a growing number of 
other agencies. 

The Conference, in 1982, viewed negotiated rulemaking as an experiment that would 
have to be reexamined after a reasonable number of attempts to use it. In 1985, we 
reassessed our earlier recommendation on reg-neg in the light of agency experience, and 
adopted Recommendation 85-5, which refined and supplemented the original 
recommendation. Lessons learned from that study concerned the role of the regulatory 
agency in negotiations, the value of having one or more skilled mediators participate, and the 
usefulness of small-scale training opportunities. We also saw that in some instances it would 
be desirable to have a "resource pool" to support travel, training, or other appropriate 
expenses incurred by participants or expended on behalf of the negotiating group. 



' Recommendation 85-5, 1 CFR §305.85-5, V. 
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The Administrative Conference has continued its efforts to acquaint other agencies with 
the potential value of negotiated rulemaking. We have regularly assisted agencies through 
mformal discussions of procedural issues, creation of a working group to discuss reg-neg 
procedural issues, drafting notices, and suggesting sources of mediators. In 1987 we 
conducted a government-wide symposium on alternative means of dispute resolution 
mcluding extensive discussion of negotiated rulemaking, the proceedings of which have been 
published m American University's Administrative Law Journal." The Administrative 
Conference staff is currently preparing for publication a Sourcebook on Negotiated 
Rulemaking that wiU be a compendium of background information plus practical advice to 
agencies considering or conducting negotiated rulemaking proceedings. 

Agency Experience with NeBotiateH Rulemaking 

The first agency to start, and to complete, a negotiated rulemaking proceeding was the 
Federal Aviation Administration. The FAA's negotiated rule was a revision of flight and 
rest Ume requirements for domestic airline pilots. The agency's prior rules had been in 
effect for approximately 30 years. This was a period of substantial change in the airline 
industry, and the FAA had found it necessary to issue more than 1000 pages of 
interpretations. Moreover, on several previous occasions, the agency had made proposals for 
revising the rules, but withdrew them because of substantial opposition. 

With the encouragement and assistance of the Administrative Conference, the FAA 
assembled a negotiating committee consisting of representatives of airlines pilot 
organizations, public interest groups, and other interested parties. After an initial notice in 
the Federal Register announcing the forthcoming proceeding and naming the proposed 
participants, requests to participate were received from other interested parties, and some of 
them were added to the negotiating group. Negotiations took place in 1983, and the FAA 
published a notice of proposed rulemaking based on the negotiations in early 1984 The 
negotiating group was consulted again by the agency, and a final rule was adopted in 1985 
The rule was not challenged in court. In 1987, the Department of Transportation again 
decided to use reg-neg. and convened a committee to negotiate a proposed rule concerning 

T''^T?T!SL°V^^ ""^^ °^ ■'""''"P '" ^" '^='^«'' implementing the Air Carrie? 
Access Act of 1986. Negotiations have been completed and the Department is now drafting 
a rule based on the negotiations. "•■"■6 

,un Z^^V^A ^^"^ *^- ?''°"«<*''>8 with its reg-neg, the Environmental Protection Agency 
also explored opportunities to use the procedures recommended by the Administrative 
Conference. Following the suggested criteria, EPA selected two regulatory problem for reg 
^■,n«", „' 7," '"""tf""y negotiated dealing with penalties for manufacturers of vehicles 
not meeting Clean Air Act standards and emergency exemptions from pesticide regulations 
wlodhurn T^'"" h'- "^ '"^'' °" "egotiations address performance stancLrds for 
3din« Th, ?K ^f*^ r""""" ""^ abatement of asbestos-containing materials in school 
buildings The school asbestos rule was the first rule based on negotiated rulemaking to be 

988 uoheld EPA^ ^^'^''T °' "-T"' "" '"«' "^'""^ "' C"'"™"- Circuft :„ May iO 
1988, upheld EPA s rule.' The appeal and the court's decision were based on the content of 

« 't' "'V ''° ='?^"«=."8e to the negotiation procedure. EPA's commitmem to using 



1 Admin^L"°r399'(?9"87r'°'''"« ^"""'^ R""'"""": OP'ions for the Federal Government, 
' Safe Buildings Alliance v. EPA, 846 F.2d 79 (D.C. Cir. 1988). 
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The Occupational Safety and Health Administration has attempted to use negotiations in 
connection with two of its rules: standards for worker exposure to benzene and exposure to 
a carcinogen known as MDA (methylenedianiline) that is used in the manufacture of plastics. 
The benzene negotiations did not result directly in a draft rule, but did serve to narrow the 
issues in a useful manner. The MDA committee did reach a consensus on a proposed rule. 

Two other agencies currently using reg-neg are the Minerals Management Service of the 
Department of the Interior and the Nuclear Regulatory Commission. The Interior 
Department reports that discussions are continuing on proposed air quality regulations for oil 
exploration, production, and development for the outer continental shelf off the coast of 
California. The NRCs reg-neg committee was formed to negotiate a proposed rule on 
submission and management of documents relating to the licensing of a geologic repository 
for disposal of high-level radioactive waste. Committee meetings began in September 1987 
and are continuing. During the course of the negotiations, the composition of the negotiating 
committee was revised to reflect the narrowed focus on a single site in Nevada for a geologic 
repository, as provided in the recently enacted Nuclear Waste Policy Amendments Act of 
1987. 



Specific Provisions of H.R. 3052 

In essence, H.R. 3052 sets up a framework for agencies to establish rulemaking 
negotiating committees in accord with recommendations of the Administrative Conference 
and following the model successfully used by EPA, FAA, and OSHA. The bill formally 
establishes the Conference as a clearinghouse of information and experience with reg-neg, 
and utilizes the Conference's expertise to keep the Congress continually informed as to how 
the process is working. 

The bill, however, provides sufficient flexibility so that agencies have latitude to handle 
special situations. The bill contemplates further procedural improvements as agencies acquire 
more experience with negotiating rules. Indeed, section 13 provides for periodic reports to 
Congress by the Administrative Conference with further recommendations for the use of 
reg-neg. 

Congress is coming to recognize the value of negotiating regulations, and has in two 
recent instances placed requirements in legislation that mandate use of reg-neg. In the 
Hawkins-Stafford Elementary and Secondary School Improvement Amendments of 1988 
(Public Law 100-297), the Department of Education is required to conduct a "modified 
negotiated rulemaking" on at least four key issues. In H.R. 1414, the extension of the Price- 
Anderson Act, section 19 provides for negotiated rulemaking on indemnification of 
radiopharmaceutical licensees. While we appreciate that Congress has recognized the utility 
of the technique, we are concerned that in the absence of a statutory framework such as that 
embodied in H.R. 3052, each time Congress wants an agency to use reg-neg, a different 
procedure will be mandated. We believe it is better to set forth the basic principles in 
legislation such as H.R. 3052 than to have a proliferation of uncoordinated and inconsistent 
attempts to utilize reg-neg. 

The bill also addresses two concerns that have previously discouraged agencies from 
giving serious consideration to reg-neg. First, the bill clarifies the applicability of the 
Federal Advisory Committee Act to reg-negs. Second, the bill authorizes funds to assist 
agencies in implementing the negotiated rulemaking process, to provide training, and to pay 
certain expenses of negotiating committees. 

On the first point, while the Federal Advisory Committee Act has not yet caused serious 
problems for agencies using reg-neg, the state of the law is somewhat unclear regarding the 
ability of subgroups of a negotiating committee to meet privately. Such meetings or 
"caucuses" may be very useful to develop alternatives for consideration by the committee or. 
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in the case of allied interests, to determine a negotiating position. Rightly or wrongly, the 
fact is that many agencies are afraid to enter into reg-negs because of FACA fears. The 
language of section 1 1(b) is particularly helpful in clarifying this matter so as to remove this 
potential cloud on the use of reg-neg. 

H.R. 3052 is designed to encourage agencies to consider using negotiated rulemaking, 
and not to give individual parties additional rights. In particular, we do not wish to see 
additional sources of potential litigation created. To this end, section 14 provides that agency 
actions pertaining to procedural decisions in reg-neg are not subject to judicial review. We 
believe that this is a critical provision of the bill and should be included in any legislation on 
negotiated rulemaking that is enacted. 

We note that, to carry out the purposes of H.R.3052, the bill authorizes appropriations to 
the Administrative Conference up to $1 million for each of the fiscal years 1988, 1989, and 
1990. The money will be used largely to encourage agencies to experiment with reg-neg 
where start-up costs would otherwise make agencies reluctant to depart from traditional 
processes. We believe that agencies will enjoy substantial long-term savings from reductions 
in expected litigation costs and, perhaps, reduced costs of agency compliance efforts. With 
regard to the Conference, we anticipate that we would rely on our current appropriations in 
1988 and 1989. Because we are close to the beginning of fiscal year 1989, it may be more 
appropriate to change the authorization to 1990, 1991. and 1992. 

On a related point, it would be helpful to include in the bill a provision that would 
expressly permit the Conference to handle private funds that could become available to pay 
expenses that may not be properly borne by the government, such as some expenses of 
participation by essential, but impecunious parties. This is a role that has sometimes been 
played by the National Institute for Dispute Resolution because there is no government entity 
at present to perform this role. I note that our existing statute authorizes the Conference to 
accept and utilize outside gifts and contributions, 5 U.S.C. §575(cX12), so adding a reference 
to that provision should suffice. 

The bill's other provisions that call for both consultative and reporting roles for the 
Administrative Conference, we believe, are of value. In addition to aiding particular reg-neg 
efforts, the Conference can continue to play a vital role in further development of both the 
theory and practice of reg-neg. Encouraging agencies to consult with the Conference as they 
undertake to convene reg-negs will help assure that the procedure is being continually 
improved. 

We wish also to note a key provision of S. 1504, the Negotiated Rulemaking Act of 
1988, as reported out by the Senate Committee on Governmental Affairs, that does not 
appear m H.R. 3052. S. 1504 contains a sunset provision that would terminate the act after 
SIX years, while allowing negotiated rulemaking proceedings already underway to continue 
under the terms of the act. We believe such a provision is useful so that a systematic review 
of the efficacy of the negotiated rulemaking program can take place at that time. 

In closing, I would observe that the Conference could support either H.R. 3052 or S 
1504, as reported out by the Senate Committee. Thus, from our perspective, if either bill is 
conformed to the other, with whatever amendments or modifications are deemed necessary it 
could help ensure passage of regulatory negotiation legislation before the end of this session 
of the Congress. 



47 

Mr. Frank. The hearing will reconvene. 

I apologize for the inconvenience. 

Next we will hear from the panel. First the Industrial Safety 
Equipment Association, Mr. Frank Wilcher, President, and then 
Ms. Eileen Sweeney from the National Senior Citizens Law Center. 

Mr. Wilcher. 

TESTIMONY OF FRANK E. WILCHER, JR., PRESIDENT, INDUSTRI- 
AL SAFETY EQUIPMENT ASSOCIATION, ACCOMPANIED BY 
FREDERICK J. HANNETT, THE JEFFERSON GROUP, WASHING- 
TON, DC; AND EILEEN SWEENEY, ESQ., NATIONAL SENIOR 
CITIZENS LAW CENTER 

Mr. Wilcher. Thank you, Mr. Chairman. 

In our written statement that we submitted to the subcommittee, 
we think we have an exemplary case where the regulatory process 
has broken down and we think this is an opportunity where negoti- 
ated rulemaking would solve the problem. 

This particular case involves the certification of respirators. A 
regulation that is handled by the National Institute for Occupa- 
tional Safety and Health. 

This is a case where the users of respirators, the manufacturers 
of these devices and virtually everyone who has participated in the 
rulemaking process to date has been opposed to what has been pro- 
posed by the agency. There has been no dialogue between those 
who have participated in public hearings and those who submitted 
comments and the agency. 

It is clear that no one in this process, including NIOSH, the man- 
ufacturers, end users, OSHA, nor others, has all of the answers. 
However, review of the comments which have been submitted dem- 
onstrates that in spite of some differences, each of the parties has 
valid information and constructive ideas to bring to the debate. 

But the problem lies in the absence of debate. 

Put another way, there is no constructive dialogue or give and 
take in this situation. 

Understanding the need for revising the old respirator standard 
and recognizing what appears to have become a stalemate, the In- 
dustrial Safety Equipment Association has explored the means by 
which the logjam can be broken and a constructive process created 
to assure the best possible means for providing optimum safety for 
respirator users. What we need is a vehicle which will get us all at 
the table. 

After discussing the current dilemma with others, including 
other affected parties, academics, Federal regulators and those ex- 
perienced in Government regulatory processes, it appears there is a 
way to take advantage of the input to formulate an acceptable con- 
sensus standard. This process, as you know, is negotiated rulemak- 
ing, the focus of this hearing. 

Based on this experience, our Association supports the concept 
and practical application of negotiated rulemaking. It is the oppo- 
site of the adversarial rulemaking environment in which we were 
operating, and provides for constructive negotiation among inter- 
ested parties. 
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We recognize that negotiated rulemaking has many advantages 
over the traditional process. It can serve as an excellent vehicle for 
information sharing, not just between the Government and the 
public, but also among public parties who may have opposing view- 
points and among Government agencies who may not agree. The 
process can clear the air of extraneous or highly charged issues 
and rhetoric by making all players openly accountable for their ac- 
tions and comments. All players gain a vested interest or concept 
of joint ownership in the final product and this usually results in 
higher compliance and less litigation— both highly desirable goals 
for any Government agency. 

Finally, even if a true consensus cannot be reached, the process 
always- increases the level and scope of communication among the 
players. 

Recognizing negotiating rulemaking as a potential means for re- 
moving our current stalemate over setting new standards for respi- 
rator certification, we have approached NIOSH and the Depart- 
ment of Health and Human Services to see if they are willing to 
try this process and to see if our parties can agree. While they 
have not yet accepted or rejected our request, it is clear that they 
have some reservations about the process based on their lack of ex- 
perience in negotiated rulemaking. 

Given the intent of this legislation, Mr. Chairman, we believe 
you hit the nail on the head by providing a base of information and 
the availability of individuals experienced in the process. 

The Administrative Conference of the United States could assist 
agencies like HHS and NIOSH when embarking on a new process 
like negotiated rulemaking. 

This process may be the only solution to what appears to be an 
intractable rulemaking stalemate, and could, in our view, get the 
process back on track. 

Thank you, Mr. Chairman. 

[The statement of Mr. Wilcher follows:] 
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Frank E. Wilcher, Jr. 

President, Industrial Safety Equipment Association 

before the 

Subcommittee on Administrative Law and Government 
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of the 

House Judiciary Committee 

August 10, 1988 

Mr. Chairman, as President of The Industrial Safety Equipment 
Association (ISEA) I appreciate the opportunity to testify in support 
of HR-3352. 

For your background, the Industrial Safety Equipment Association is 
a non-profit organization composed of approximately eighty 
manufacturers of personal protective equipment for industrial 
environments. This includes hard hats, safety eyewear, and, of 
course, respirators which we will be discussing today. 

Since its inception in 1934, the ISEA has been dedicated to the safety 
of workers who rely on protective equipment and to the welfare of 
the safety equipment industry. 

As a results oriented association, ISEA is primarily dedicated to 
fostering public interest in safety and encouraging the use of proper 
equipment to deal with industrial hazards. Toward this end we work 
very closely with our member manufacturers and others to help 
them develop consensus standards so as to provide uniform product 
performance and use. 

During my fourteen year tenure with ISEA, one of my major 
activities has been working with regulators, ISEA members and the 
end users of their products to ensure that we were working to 
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a "minor" rather than a "major" rule; it called for field testing for 
which technology does not yet exist to the best of our knowledge; 
nor did it provide a protocol for the required field testing from the 
agency's perspective; and it required all respirators, regardless of 
their end use, be tested under mining conditions when 90-95 % of 
U.S. respirator usage occurs in non-mining environments. 

In spite of 42-CFR-84's glaring shortcomings, in an effort to avoid an 
unnecessary adversarial atmosphere, ISEA and other parties asked to 
sit down with NIOSH early on: phone calls were made, letters were 
written, and informal and formal constructive comments were 
submitted. Again NIOSH would not talk with us directly and told us 
the only way to participate would be through submitting written 
comments to the docket and through testifying at formal public 
hearings at which there would be no give and take. 

ISEA, our member companies and many others followed the NIOSH 
guidelines by submitting comments and testifying at the hearings. 
In fact more than 200 manufacturers, end users, labor unions, other 
government regulators, research institutions, public interest groups 
and Members of Congress submitted written comments to NIOSH. It 
is perhaps noteworthy that almost every institution which submitted 
comments or delivered testimony to NIOSH had major concerns with 
the proposal. The vast majority asked for its recall. The list includes 
the Occupational Safety and Health Administration (OSHA), 
Tennessee Valley Authority (TV A), E.I DuPont De Nemours and 
Company, Virginia Power, Aluminum Company of America, the AFL- 
CIO, and others. In spite of such unanimity of concern, as of this 
date the agency continues without more than formal 
acknowledgement that serious concerns exist. 

Mr. Chairman, to date NIOSH's only substantive response was 
through a written statement, distributed at the January public 
meetings, which attempted to address in a uniquely unorthodox and 
unilateral manner some of the docket comments. It shouldn't go 
unnoticed also, that the news media were provided NIOSH's 
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statement before any of the parties who had been waiting many 
months. To the best of our knowledge, some parties have yet to 
formally receive any information or response from NIOSH as to our 
concerns, recommendations and requests. 

In response to the many hours and significant expense ISEA and 
other affected parties invested in making suggestions, the only 
progress to date has been the reclassification by the Office of 
Management and Budget of 42-CFR-84 as a "major rulemaking", 
rather than its initial classification as a "minor rulemaking", thereby 
requiring a Regulatory Impact Analysis (RIA) which NIOSH hadn't 
planned on conducting. This decision was made in December, though 
NIOSH did not notify us of it until more than a month later. How the 
RIA is being developed and based on what data, we still do not 
know. (For the record we have offered to provide data but have 
been asked for none.) 

This Mr. Chairman, is an exemplary case of where the regulatory 
process has broken down and must be put back on track to ensure 
maximum worker safety prevails and in a timely manner. 

It is clear no one party to this process - including NIOSH, 
manufacturers, end users, OSHA, nor others - has all of the answers. 
However, review of the comments demonstrates that in spite of some 
differences, each of the parties has valid information and 
constructive ideas to bring to the debate. 



The problem lies in the absence of debate, 
no constructive dialogue or give and take. 



Put another way, there is 



Understanding the need for revising the old standard (30 CFR 11), 
and recognizing what appears to have become a stalemate, ISEA has 
explored potential means through which the log jam can be broken 
and a constructive process created to ensure the best possible means 
for providing optimum safety for respirator users. What we need, 
Mr. Chairman, is a vehicle which will get us all to the table. 
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After discussing the current dilemma with others - including other 
affected parties, academics, federal regulators, and those experienced 
in government regulatory processes - it appears there is a way to 
take advantage of this input to formulate an acceptable consensus 
standard. This process, as you know, is Negotiated Rulemaking -- the 
focus of this hearing. 

Based on this experience, ISEA supports the concept and practical 
application of negotiated rulemaking. It is the opposite of the 
adversarial rulemaking environment in which we have been 
operating. It provides for the direct discussion of opposing points of 
view among interested parties. We believe it forces parties to deal 
with the values, needs and perceptions of each other and to prioritize 
their own demands, thus creating an incentive to compromise. 

As you know, Mr. Chairman, the concept was first articulated by then 
Secretary of Labor John Dunlop in the Ford Administration. Since the 
early 1980's, it has been employed by several agencies to address 
rules involving a number of issues, both complex and relatively 
straightforward. The examples presented in testimony to this 
committee are many. The common point they illustrate is the 
process is extremely flexible and can be applied in a number of 
ways. It has been shown to be particularly effective when applied to 
situations involving multiple issues and parties. 

We recognize negotiated rulemaking has many advantages over the 
traditional process. It can serve as an excellent vehicle for 
information sharing, not just between government and the public, 
but also, among public parties who may have opposing views and 
among government agencies who may not agree. The process can 
clear the air of extraneous or highly charged issues and rhetoric by 
making all players openly accountable for their actions and 
comments. All players gain a vested interest or concept of joint 
ownership in the final product and this usually results in higher 
compliance and less litigation--both highly desirable goals for any 
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government agency. Finally, even if a true consensus cannot be 
reached, the process always increases the level and scope of 
communication among the players. 

Recognizing negotiating rulemaking as a potential means for 
removing our current stalemate over setting new standards for 
respirator certification, Mr. Chairman, we have approached NIOSH 
and The Department of Health and Human Services to see if they are 
willing to try the process with 42-CFR-84. While they have not yet 
accepted or rejected our request, it is clear they have some 
reservations about the process based on their lack of experience in 
negotiated rulemaking. 

Given the intent of this legislation, Mr. Chairman, we believe you hit 
the nail on the head. By providing a base of information and the 
availability of individuals experienced in the process. The 
Administrative Conference of the United States could assist agencies 
like HHS and NIOSH when embarking on a new process like 
negotiated rulemaking. A process which may be the only solution to 
what appears to be an intractable rulemaking stalemate which could, 
in our view, get the process back on track. 

Thank you, Mr. Chairman. 



For further information contact: 

Fred Hannett 

The Jefferson Group 

202-833-3535 
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Mr. Frank. Thank you. 

I am very interested in this because this is the kind of example 
that people have alluded to where an agency is hesitant. Have they 
indicated why they are hesitant? 

Mr. WiLCHER. No, they have not responded to our requests. 

Mr. Frank. They don't think they have statutory authority? 

Mr. WiLCHER. We don't know. We have participated in their 
public hearings but it was a one-way process. There were a number 
of people participating in the hearing and there were no questions 
or answers allowed, no dialogue. 

Mr. Frank. Who are the potential parties that might be involved 
in that? 

You said "adversarial," and who are the adversaries? 

Mr. WiLCHER. Insofar as the record is concerned, there were over 
200 comments submitted on the proposal and 197 of them are prob- 
ably opposed to the regulation as proposed. This involves labor, 
AFLrCIO, the chemical companies, OSHA. 

Mr. Frank. Who is in favor of it? 

I am trying to get a sense of how you would restructure it. 

Mr. WiLCHER. I don't know. 

Mr. Frank. No one is in favor of the regulation? 

Mr. WiLCHER. No. 

Mr. Frank. And you say the representatives of the workers, as 
well as the manufacturers, are against it? 

Mr. WiLCHER. Right. 

Mr. Frank. What is causing the stalemate? 

Mr. WiLCHER. We don't know. We are unable to get any reply 
from the agency. 

Mr. Frank. Given this situation, they have been unwilling, you 
think, because they want to stay within the formal procedures? 

Mr. WiLCHER. That is what it has been so far. 

Mr. Frank. They feel it would be improper having judges over 
and above the formal proceedings? 

Mr. WiLCHER. Yes. 

Mr. Chairman, with me is Mr. Frederick J. Hannett from the 
Jefferson Group. 

Mr. Hannett. Mr. Chairman, that is the key point, that they 
have participated in a number of open sessions, but the open ses- 
sions are one-sided in the sense that NIOSH is willing to sit and 
listen, but not join in. 

Mr. Frank. They do not think it is proper for the agency? 

Mr. Hannett. Yes, in terms of ex parte contact and in terms of 
the rulemaking process. 

Mr. Frank. Did they express this to you? 

Mr. Hannett. Yes. 

Mr. Frank. I guess your response would be if you did negotiated 
rulemaking you wouldn't have to worry about ex parte— they 
wouldn't be ex parte— it would be everybody. 

Mr. Hannett. More importantly, instead of hearing our com- 
ments in isolation, or the end user's comments, or labor's com- 
ments, or the health and safety official's comments, bringing every- 
one to the table in an open session has some definite advantages. I 
think that is the key. 
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Mr. Frank. I think so. What I will probably do is ask the staff to 
write to NIOSH and ask them if they think there are statutory ob- 
stacles. 

Have you requested this informally in a relaxed setting with 
them? 

Mr. Hannett. Yes. We asked them to accept it, to end the cur- 
rent process and go through negotiated rulemaking. 

Mr. Frank. Have they responded? 

Mr. Hannett. No. 

Mr. Frank. What I would be interested in knowing is whether or 
not they would like the power to do it if they decided to do it. 

I appreciate all of your comments and those are all the questions 
I have. 

Thank you. 

Next we will hear from the National Senior Citizens Law Center, 
Ms. Eileen Sweeney. 

Ms. Sweeney. Mr. Chairman, my purpose in testifying is to raise 
some of the legal and practical consequences for low-income indi- 
viduals and their representatives. 

My testimony is really not about the National Senior Citizens 
Law Center sitting at the table, but about the low-income individ- 
uals. 

Where an agency undertakes to engage in negotiated rulemak- 
ing, it will be even harder for a commenter to persuade the agency 
to change the proposed rule as a result of the published notice of 
proposed rulemsiking. 

I will admit it is not easy right now to accomplish that. But, it 
will be even harder because the proposed rule will be the product 
of a compromise which the agency will not want to jeopardize. The 
result of this process, therefore, is to dilute the usefulness of the 
proposed rulemaking process. Therefore, it becomes just that much 
more critical to assure (1) that the negotiated rulemaking is not an 
option for certain categories of regulations and; (2) in all other 
cases where their interests are affected, that the rules are designed 
to facilitate the inclusion of low-income individuals and their repre- 
sentatives in the process. 

In my statement I discuss this specific concern and others. I will 
focus on only a couple concerns here. 

First, the bills should not limit the applicability of the Federal 
Advisory Committee Act. I understand that there are many state- 
ments that this bill is viewed as clarifying that the procedure 
should fall under the Act and that is certainly true, but there is a 
major exception to the rule. Both the House and Senate bills pro- 
vide that subgroups of the committee may go off and work on an 
issue in private and report back to the full group. 

This is an incredible invitation to abuse. It will lead to secret ses- 
sions in which the vast majority of the work is accomplished. There 
will be perfunctory open sessions to rubber stamp what was done 
in the secret session. While this may not be the intent of the Con- 
gress, it will be the result. There is already a fairly strong dislike 
in the agencies for the open meeting provisions of the Federal Ad- 
visory Committee Act. 

At the Social Security Administration, the agency with which I 
am most familiar, SSA had to be regularly reminded about its obli- 
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gations under FACA when it operated the statutorily-created Com- 
mission on the Evaluation of Pain and the Disability Advisory 
Council (DAC). ^ 

With regard to the DAC, when SSA could not shake its public by 
moving the meeting out of Washington, it deleted one of the items 
on its agenda, a meeting with SSA's chief medical adviser, rather 
than include the public in the meeting. 

Given this sort of hostility toward, or at least discomfort with, 
the FACA, it is reasonable to expect that under the proposed lan- 
guage, there would be very little accomplished in public. There 
would be no way for the public to know what considerations had 
really gone into the rule. 

My second concern is that these rules are not appropriate in 
cases where individual rights and protections are at stake. 

Congress should determine what the public interest is. Where 
the Congress has specified that an individual has a particular 
right, such as the right not to be discriminated against in employ- 
ment based upon age or the rights of nursing home residents, if 
there were interests that opposed the legislation, they either lost or 
their interests are reflected in compromises Congress reached in 
passing the legislation. It appears that an agency, through negoti- 
ated rulemaking, could invite precisely those same interests to sit 
down and determine how the new law will be implemented. 

In essence, they are given an opportunity to undermine the deci- 
sion of the Congress on what the right is, to further compromise 
what may already have been compromised in passing the law. 

At a minimum, the bill should be amended to create a statutory 
exception to these rules which bars their use in situations where 
*'^® ?f ency is implementing a statutory provision which creates or 
modifies any right of an individual or protections provided to indi- 
viduals. 

Third, it is very likely that the poor and their advocates will not 
be invited to serve as interested parties on committees where they 
should be included. I have listed the reasons for that in the state- 
ment and I can only say that Mr. Breger's comments about the fact 
that the new bill would help the situation really doesn't seem to 
me to go to the problem. 

There is discretion given to provide funds so that individuals who 
are determined to be necessary parties can travel. However, the 
standards for determining who are necessary parties are very 
strict Given the wide variety of individuals and organizations in 
the Washmgton, DC. area, I very sincerely doubt that with regard 
to programs on the West Coast or the Midwest, ACUS would find 
that a group was "necessary." They would say that someone else at 
the table will represent their interests. Paying the fee is not a 
matter of right under FACA. I don't think that low-income individ- 
uals and their representatives' rights would be protected. 

I would like to point out another thing that came to our atten- 
tion. In listening to the comments this morning, I finally made 
some sense of the Health Care Financing Administrations actions 
which came about as a result of the wonderful legislation that Con- 
gress passed last year on nursing home residents' rights. On some 
of the tough questions, HCFA is setting up work groups instead of 
issumg proposed regulations as they have in the past. 
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There is a question as to the legality of these groups. Initially, 
they included advocates for nursing home residents, along with a 
substantial number of providers and individuals representing the 
provider interests, but the result was that after a few meetings, 
when the residents' advocates had frequently spoken up in defense 
of the legislation and in making sure that they got what the Con- 
gress intended those residents would get, one day they were no 
longer invited to the meetings. 

It is possible that under the legislation, HCFA would be prevent- 
ed from doing that. They would have to keep people coming to the 
meetings, but it is likely that the next time they set up a commit- 
tee the people would not be invited because they were outspoken 
and because they thought the battles and compromises were made 
in the conference here in the Congress and that it was no longer 
appropriate to do these compromises. 

I think there is a different set of issues here for people not 
funded and well represented to have this type of procedure in place 
compared to the tjrpe of organizations that this gentleman is talk- 
ing about. They are well funded and they nave credible research 
capabilities available to them and with poor people It is just not 
the same sort of issues. 

Thank you. 

[The statement of Ms. Sweeney follows:] 
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Mr. Chairman, thank you for inviting me to testify 
today on the very important issues surrounding negotiated 
rulemaking. 

I am a staff attorney at the National Senior Citizens 
Law Center (NSCLC) . NSCLC is a national legal support center 
funded largely by the Legal Services Corporation. We 
provide assistance to legal services advocates and members 
of the private bar in addressing the legal problems of their 
low-income elderly clients. I specialize in Social Security 
and Supplemental Security Income issues. NSCLC staff also 
focus on other programs and laws affecting the elderly, 
including Medicare, Medicaid, the Older Americans Act, 
private pensions, and age discrimination. 

I am not an expert on negotiated rulemaking. My 
purpose in testifying is to raise some of the legal and 
practical consequences for low-income individuals and their 
representatives of the proposals being considered in the 
House and Senate. While negotiated rulemaking appears to 
have some advantages in some rule-making settings and 
therefore perhaps is worth encouraging, some of the 
provisions in these bills will effectively foreclose input 
and access for many low-income individuals and 
organizations. 

Where an agency undertakes to engage in negotiated 
rulemaking,: it will be even harder for a commenter to 
persuade the agency to change a proposed rule as a result of 
the published notice of proposed rulemaking. This is 
because the proposed rule will be the product of a 
compromise which the agency will not want to jeopardize. The 
result of this process, therefore, is to dilute the 
usefulness of the proposed rulemaking process. Therefore 
It becomes 3ust that much more critical to assure (1) that 
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negotiated rulemaking is not an option for certain 
categories of regulations and (2) in all other cases where 
their interests are affected, that the rules are designed to 
facilitate the inclusion of low-income individuals and their 
representatives in the process. 

1. The bills should not limit the appl icability of the 
Federal Advisory Committee Act. 

Both the House and Senate bills contain provisions 
intended to limit the applicability of the Federal Advisory 
Committee Act (FACA) . Both provide that subgroups of the 
Committee may go off and work on an issue in private and 
report back to the full group. The House bill states that 
this is appro-priate 'for the purpose of determining 
negotiating positions or for developing alternative 
proposals for consideration by the entire negotiated rule 
making committee in open session.' 

This is an incredible invitation to abuse. It will 
lead to secret sessions in which the vast majority of the 
work is accomplished. There will be perfunctory open 
sessions to rubber stamp what was done in the secret 
session. While this laay not be the intent of the Congress, 
it will be the result. There is already a fairly strong 
dislike in the agencies for the open meeting provisions of 
the Federal Advisory Committee Act. At the Social Security 
Administration, the agency with which I am most familiar, 
SSA had to be regularly reminded about its obligations under 
FACA when it operated the statutorily-created Commission on 
the Evaluation of Pain and the Disability Advisory Council 
(DAC) . With regard to the DAC, when SSA could not shake its 
public by moving the meeting out of Washington, it deleted 
one of the items on its agenda, a meeting with sSA's chief 
medical adviser, rather than include the public in the 
meeting. 

Given this sort of hostility toward, or at least 
discomfort with, the FACA, it is reasonable to expect that 
under the proposed language, there would be very little 
accomplished in public. There would be no way for the public 
to know what considerations had really gone into the rule. 

2. These rules are not appropriate in ca ses where 
individual rights and p rotections are at stake. 

Where the Congress has specified that an individual has 
a particular right, such as the right not to be 
discriminated against in employment based upon age or the 
rights of nursing home residents, if there were interests 
that opposed the legislation, they either lost or their 
interests are reflected in compromises Congress reached in 
passing the legislation. It appears that an agency, through 
negotiated rulemaking, could invite precisely those same 



60 



interests to sit down and determine how the new law will be 
implemented. In essence, they are given an opportunity to 
undermine the decision of the Congress on what the right is, 
to further compromise what may already have been compromised 
in passing the law. 

At a minimum, the bill should be amended to create a 
statutory exception to these rules which bars their use in 
situations where the agency is implementing a statutory 
provision which creates or modifies any right of an 
individual or protections provided to individuals. 

3; It is ygrv likely that the po or and their advocates 
VJ.;; nPt bg invited to serve as inte r ested parties on 
gpiMUlttees where thev should b e included . 

While it is somewhat difficult to discuss this problem 
in the hypothectical , there are a number of reasons to 
believe that the poor and their advocates will not be 
included as interested parties on committees where the rule 
will affect them. 

First, in order to keep negotiations manageable there 
will be inherent pressures to define the relevant interests 
(and thus the parties) narrowly. This is encouraged by the 
language in the bills which authorizes the committee to 
consider the matter 'proposed by the agency for 
consideration" as well as "any other matter which the 
negotiated rulemaking committee agrees is relevant to the 
proposed rule." [§8(a) of H.R. 3052, very similar language 
appears at §8 (a) of S.1504] By narrowly defining the 
issues, an agency can exclude interests which may very well 
be affected if the committee determines that there are 
related matters which must also be resolved. 

Second, low-income individuals and their 
representatives, unlike large corporations and healthcare 
providers, do not have the financial resources to travel to 
Washington, D.C., for meetings. Under the bills, funds to 
cover their travel will only be provided if it is determined 
that "such member's participation on the committee is 
necessary to assure an adequate representation of the 
member's interest." [§ll(c)(2) of S.1504; §12(c) of H.R. 
3052 includes comparable language] It will be extremely 
tempting for a budget-conscious agency to simply decide 
either that the individuals interest is not significant 
enough or that some other member will adequately represent 
the interest. In all likelihood, the other party will 
either be better funded or closer to Washington. D.C.. or 
both. 
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Third, advocates for low- income individuals generally 
strongly represent their clients' or constituents' 
perspectives. Any organization or individual, acting in 
good faith, who is viewed as being difficult or overly 
critical by the agency will not be invited to participate in 
future rulemaking done through this procedure. This will 
either mute their behavior or result in significant voices 
not being heard in the future. 

I am already aware of circumstances in which HCFA has 
had informal work groups established to focus on certain 
issues. Advocates for low- income individuals as well as 
health care providers were invited to participate in the 
work groups. After a few meetings, advocates who spoke up 
for the rights of the poor were simply not invited to the 
next meeting. While it might be possible under this bill 
for the committee to exclude such an advocate through 
"consensus" (see discussion below) , it is more likely that 
the agency would simply exclude the advocate from any future 
committees . 

4. The standard for seeking inclusion on a comm ittee is too 
restrictive and will result in necessa ry parties being 
excluded . 

There are two problems with the provisions permitting a 
person to nominate himself, herself or someone else. [§6(b) 
of H.R. 3052; §6(b) of S.1504] First, neither of the bills 
require that the agency provide notice of this provision in 
the Federal Register notice. §6 (a) of each bill lists the 
items which the agency must include. Neither refers to the 
language in §6(b). 

Second, both bills require a person who wishes to apply 
for membership in the committee or to nominate someone else 
for membership to explain "why the persons specified in the 
r Federal Register notice] will not adequately represent the 
interest with respect to which the application or nomination 
is submitted." [S6(b)(3) of H.R. 3052; similar language 
appears at § 6(b) (4) of S.1504.] 

This standard appears relatively simple but it not. 
For example, serious problems could arise if the individual 
believes that, despite the "description of the subject and 
scope of the rule to be developed, and the issues to be 
considered" [§e(a) (2) of both bills], the committee is 
likely to also focus on other issues of concern to the 
individual. Or, it is possible that the agency will tend to 
identify members from large Washington-based organizations 
not only because of their possible expertise but also 
because §11 of H.R. 3052 authorizes the agency "to utilize 

the services and facilities of public and private 

agencies and instrumentalities with the consent of such 
agencies and instrumentalities and with or without 



62 



reimbursement to such agencies, and to accept voluntary and 
uncompensated services..." [§10(b) of S.1504 is virtually 
identical]. While a smaller group which represents low- 
income individuals' problems may believe that it could offer 
a different perspective, one which needs to be heard, it may 
not be possible to distinguish the 'interests* from others 
already identified as members. 



5. There is a question of whether unanimous 
Pjin be d^feat:g<a bY Iggg t^han a vmatnimowg vptg- 



■consensus" 



Both H.R. 3052 and S.1504 provide that the committee 
will operate by "consensus." This term is first defined as 
"unanimous agreement jmong the interests represented..." 
[§4(7) (A) of H.R. 3052] and "unanimous concurrence among the 

interests represented " [§4(2) of S.1504] Each bill then 

provides that the committee can agree that something less 
than unanimity will constitute "consensus." 

The bills define "interests" as "multiple parties which 
have a similar point of view or which are likely to be 
affected in a similar manner." [§4(5) of S.1504 and §4(8) 
of H.R. 3052] Both bills define a "party" by reference to 5 
U.S.C. §551(3). [§4(6) of S.1504, §4(3) of H.R. 3052]. 

5 U.S.C. S551(3) defines a "party" to be: 

"(3) 'party' includes a person or agency 
nctmed or admitted as a party, or 
properly seeking and entitled as a right 
to be admitted as a party, in an agency 
proceeding, and a person or agency 
admitted by an agency as a party for 
1 imited purposes ' ; " 

Therefore, by defining "interests" in terms of "multiple 
parties," it appears that it is possible for a committee to 
achieve "unanimous" consensus to redefine consensus to 
require less than unjmimity without all committee members 
agreeing. 



As written, it seems to be possible for such a diluted 
"consensus" of "interests" to actually remove a member of 
the committee. §8(f) of H.R. 3052 permits a committee to 
"change its membership, rules or agenda if the interests 
represented on the negotiated rulemaking committee reach a 
consensus on such change." [This language does not appear 
in §8(e) of S.1504.] They could also reach a "consensus" on 
substantive issues with which some members strenuously 
disagree. 
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6. It is not desirable to comoletelv foreclose 
judicial review. 

H.R. 3052 bars judicial review of "any agency action 
pertaining to a negotiated rule making procedure." It does 
not bar "judicial review of a rule which is otherwise 
provided by law." (section 14). S.1504 bars judicial 
review of "any agency action relating to convening, 
assisting, or terminating a negotiated rulemaking committee" 
(section 13) and includes the same second sentence as H.R. 
3052. The Senate language is more easily understood to not 
limit judicial review of any substantive problems nor of the 
agency's failure to follow other requirements of the 
Administrative Procedure Act. 

Even within this relatively narrow area, it does not 
seem wise to totally bar an individual or organization from 
challenging an agency's decision not to include the person 
or group on the committee. The possibility of such judicial 
scrutiny would help to assure that the agency fairly 
assesses the composition of the group in the first place. 



Thank you for considering my concerns. 



64 

Mr. Frank. I appreciate your testifying and we will go into that 
because I understand the concerns and this matter of the concerns 
of the poor people who seem to be at a disadvantage just as much 
in the formal process as in the informal processes. 

As far as their rights are concerned, what I am going to ask you 
to do, not now, out if you would give us some suggestions as to how 
to negotiate this process so as to be able to go forward with this 
having the rights of all parties protected, that would be very help- 
ful. 

As I have listened to all of the testimony, it seems that we 
should be capable of mandating representation while allowing 
flexibility. 

If you have some specific concerns about that, I would like to 
have them, because I think we can develop this so that we have 
some way of protecting their rights but allowing the negotiations to 
go forth. 

I know that you make the point that the poor people should be 
able to be involved. 

Ms. Sweeney. I think that is right. 

Mr. Fkank. Maybe we can mandate some better protections 
whUe at the same time allowing some flexibility. So I would invite 
you and your organization to submit those things to us 

Mr. Coble? 

Mr. Coble. No questions. Thank you. 

Mr. Frank. I nave no further questions either. 

It seems we should take some action in this area and as I said, I 
am skeptical that we will be able to do it this year in the right 
way, but it is on our agenda and we will keep working on it. 

Thank you. 

We will adjourn this hearing and if there is any supplementary 
material that the witnesses would like to submit we will be glad to 
have it. 

^r. Frank. The hearing on this matter is now closed. 
[Whereupon, at 10:35 a.m., the subcommittee proceeced to other 
business.] 
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September 27, 1988 



Belle Ctimmins 

Judiciary Committee 

B-351A Rayburn House Office Building 

Washington, D.C. 20515 



Dear Belle: 

Pursuant to Representative Frank's request at the 
hearing in August on negotiated rulemaking, I am forwarding 
my suggestions for improvements which should be made in the 
bill to assure that the interests of low-income individuals 
are better protected. I am presenting these suggestions 
after consultation with other legal services attorneys who 
work on issues other than those affecting elderly and 
disabled individuals. 

I hope that you will find these suggestions to be 
useful. Please let me know if I can be of further 
assistance. 



Sincerely, 



Eileen P. Sweeney 
Staff Attorney 

cc: Jeff Lubbers, ACUS 

Dan Dozier, Federal Mediation Service 
Elise Bean, Office of Senator Levin 



Los Angeles Office: 7m Floor, 1 052 West 61h Street. Los Angeles, California 9001 7 • (2 1 3) 482-3650 
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Proposad Improvements to rag nag bill 



1. A pplication of FACA to the work of subcoinmittees 

Current language : Section 11(a) of S.1504 says that 
FACA applies except not for (1) meetings of individuals for 
the purpose of considering and advising an agency on the 
feasibility of setting up a committee; (2) "as otherwise 
provided by this Act.' Section 11(b) says 'meetings of 
subgroups or caucuses* of the committee may meet 'in closed 
session" for the purpose of 'determining negotiating 
positions, alternative proposals, or other items, for 
presentation to the full committee in open session.' 

Proposed change : Section 11(b) should be amended to 
say that while it is permissible for subgroups or caucuses 
to meet in closed session in order to determine negotiating 
positions, any and all meetings of subgroups, the purpose of 
which is to consider or discuss the merits of proposals for 
consideration by the full group, must be in open session. 

2. Identity of the convenor 

Current language : §4(3) defines a 'convenor" as "a 
person who impartially assists an agency in determining 
whether establishment of a negotiated rulemaking committee 
is feasible and appropriate in a particular rulemaking." 

§5 (b)(1) says the agency "may" use the services of a 
convenor to assist the agency in determining if a committee 
would be feasible and appropriate and identifying persons 
that will be significantly affected by a proposed rule." 
5(b)(2) requires the convenor to file a report of findings 
and recommendations. "Upon request of the agency," the 
convenor will identify the names of people willing and 
qualified to sit on the committee. The report and 
recommendations are available to the public upon request. 

§10{a){2) requires the agency to determine whether a 
possible convenor 'has any financial or other interest that 
would preclude such person from serving in an impartial and 
independent manner.' 

Proposed changes ; (1) Require that the agency involve 
an outside convenor. [The alternative is that agency staff 
will make these decisions.] (2) Provide that the agency 
should provide the convenor with a list of potential 
committee members, to be supplemented as seen appropriate by 
the convenor . 
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3. Identity of the facilitator : 

Current language : §4(4) defines "facilitator" as a 
person 'who impartially aids in the discussions and 
negotiations among the members of a negotiated rulemaking 
committee to develop and negotiate a proposed rule.' 

§8(d) says that the facilitator chairs the meetings "in 
an impartial manner;" "impartially assists" the members in 
conducting discussions and negotiations; and manages the 
keeping of minutes and records. 

§S (c)(1) provides that the agency may nominate either a 
federal employee or someone else to be facilitator. This 
decision is subject to approval by the committee. If not 
approved, the agency must make a substitute nomination. If 
no agreement can be reached, the committee shall select a 
person. 

§8(b) says that representatives of the agency shall 
participate fully in the committee. §8 (c)(1) bars the 
"person designated to represent the agency in substantive 
issues' from being the facilitator or the chair. 

Proposed change : The facilitator may be a federal 
employee (or someone else) but can not be an employee of the 
agency or department involved in the regulatory process nor 
any political appointee of any agency or department. 

4. Members hip on the committee notice of the opportunity 
to petition for membership in the committee ; Identity of 
the pe rson who decides if a petitioner should be represented 
on the committee; 

Current language : S7(c) requires the agency to limit 
membership on the committee 'to 25 members, unless the 
agency head determines that a greater number of members is 
necessary for the functioning of the committee or to achieve 
balanced membership.' 

§6 (a) requires that the notice in the Federal Register 
proposing the establishment of the committee must include a 
list of the interests and persons proposed to represent 
those interests. Among other requirements, the notice must 
solicit comments on the proposed committee and its 
membership. 

S6(b) provides that persons who believe their interests 
are not represented may apply for membership or nominate 
someone else. The provision specifies the information that 
must be included in the application. The fourth item is 
'the reasons that the persons specified in the notice. . .do 
not adequately represent the interests of the person 
submitting the application or nomination.' 
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§7 (b)(1) says that, if after the conunent period 
expires, the agency determines "that a negotiated rulemaking 
committee can adequately represent the Interests that will 
be significantly affected by a proposed rule...,' it will 
establish the committee. [It therefore appears that it is 
the agency that decides whether an application for 
membership on the committee will be granted or denied.] 

§13 bars judicial review of "any agency action relating 
to convening, assisting, or terminating" a committee. 

Proposed changes : (1) There should be a specific 
requirement that special attention must be given to fair 
representation of low-income and minority people by 
experienced and acknowledged representatives of low-income 
and minority people in the original composition of the 
committee as well as in considering later applications. And, 
given the limited resources of such organizations, there 
should be a rule which mandates payment of their costs to 
participate in the process. 

(2) The convenor (assuming s/he is not an agency 
employee) should make the decision on whether an application 
for membership will be granted. 

(3) To assure that there will be enough room at the 
table for interests identified through the notice of the 
proposal to create the committee, there should be a require- 
ment that the notice can not list more than 18 proposed 
representatives. This will allow for thoughtful considera- 
tion of applications which result from the proposed notice 
and will permit the inclusion of additional representatives 
if that is determined to be appropriate. [With membership 
set at a maximum of 25, if the notice listed that number or 
almost that number, it would be very difficult for others to 
be included. This is likely to be true even with the 
language granting discretion to expand the group.] 

(4) The notice of the proposed committee must 
specifically state that it is possible to make such an 
application and the procedure for applying, including all of 
the information which must be provided by the applicant. 

(5) Under the Legal Services Corporation Act, 
administrative advocacy by attorneys employed by programs 
receiving funds from LSC is only permitted on behalf of a 
specific client or at the invitation of the agency. To make 
it clear that a legal services attorney could apply for 
membership on a committee, there should be a specific 
provision which says that, for purposes of the Legal 
Services Corporation Act, a notice of the proposed creation 
of a negotiated rulemaking committee shall be deemed to be 
an invitation by the agency to a legal services attorney to 
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submit an application for membership on the committee. (This 
would not affect the standards for determining whether the 
application is granted.) 

(6) The applicant should not be required to show that 
his/her interests will not be adequately represented by 
someone who is already included in a committee. Instead, the 
test should be whether the person will provide a different 
point of view from those already represented. 

5. When is the committee terminated ? 

Current provision : §9 provides that the committee 
shall terminate upon promulgation of the final rule, unless 
the committee or the agency specify an earlier date. 

Proposed change : Shift the emphasis to the committee 
provisionally ending at the time of issuance of the proposed 
regulation, with the agency having the option of recalling 
the committee without having to re-charter it, up until the 
time of issuance of the final regulation. 

6. Financial assistance to assure that an interested party 
is able to be present at the table 

Current provision : §12 (f) authorizes ACUS "to pay, 
upon request of an agency head, all or part of the expenses 
of convening a committee and conducting a negotiated 
rulemaking." This includes "(2) certain costs of committee 
members determined by the agency to be eligible for 
assistance under §ll(c)..." 

§11 (c) says that the members of committees are 
responsible for their own expenses "except that an agency 
may, under S7(d) of the Federal Advisory Committee Act (5 
U.S.C. App. 2), pay for a member's reasonable travel and per 
diem expenses, expenses to obtain technical assistance, and 
a reasonable rate of compensation, if - (1) such member 
certifies a lack of adequate financial resources to par- 
ticipate in the committee; and (2) the agency determines 
that such member's participation on the committee is 
necessary to assure an adequate representation of the 
member's interest." 

Proposed changes : (1) The convenor, as well as the 
agency, should be able to make the determination and request 
necessary to seek payment. 

(2) The determination of need should not be affected 
by the fact that the agency could find a substitute to 
represent the interest who would not need financial 
assistance. 



See, also, the discussion in #4(1), supra . 
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7. Coverage bv APA 

Current language : Not mentioned. 

Proposed addition : Add language which eliminates the 
second exception to notice and comment rulemaking, 5 U.S.C. 
§553 (a) (2). This section excludes 'a matter relating to 
agency management or personnel or to public property, loans, 
grants, benefits, or contracts* from notice and comment 
rulemaking. 

While some agencies utilize notice and comment 
rulemaking in grants and benefits situations it is generally 
discretionary. [There are some specific statutory 
instructions to follow the APA.] This bill seems to leave 
open the possibility that an agency could utilize the 
committee structure but not the notice and comment 
rulemaking in areas that fall under the exception. As there 
appears to be fairly widespread support for elimination of 
the exception, at least as it applies to grants and 
benefits. 

While it might be possible to say that where the agency 
used reg neg it had to follow the APA procedures or public 
notice and comment, this might create a disincentive for 
using reg neg in agencies on issues not covered by the APA. 
This, therefore, appears to be an excellent opportunity to 
simply eliminate the exception. 

8. Role of 0MB 

Current language : Not mentioned. 

Propos ed addition : Include language which requires 0MB 
to be a party at the table. This would possibly make it 
more likely that 0MB would approve an agency proposal based 
on the committee's recommendations or at least be more 
informed of the considerations supporting it. 

9. Judicial review 

Current language: §13 bars judicial review of Issues 
related to "convening, assisting, or terminating* a 
committee. It does not affect judicial review of the rule: 
"Nothing in this section shall bar judicial review of a rule 
which is otherwise provided by law." 
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Proposed addition : There should be language that says 
that the rulemaking stands on its own, that courts are not 
to give a rule any special respect because this process was 
utilized. It should also state that it is irrelevant that a 
position was expressed at the committee meetings and 
rejected by the committee. 

10. Sunset date 

Current language : §6 provides that the Act ceases in 6 
years although it allows for the continuation of proceedings 
which are already in place at that time. 

Proposed change : Given the experimental nature of the 
proceedings, it would be better if there was a shorter 
sunset date, perhaps two years. Before the expiration of the 
time period, ACUS would be instructed to conduct a study of 
the process and report to the Congress. Among the issues it 
would study would be the extent to which the interests of 
low-income and minority individuals have be fully 
represented on the committees where their representation 
would have been appropriate. Congress would then, if it 
chose to do so, be in the position to reauthorize the 
committees before the original legislation expired. 
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ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

21 20 L STREET, N.W. SUITE 500 

WASHINGTON. DC 20037 

(202) 254-7020 

August 12, 198S 



Congressman Barney Frank 

Chairman 

Subcommittee on Administrative Law and Governmental Relations 

Committee on the Judiciary 

B351-A Rayburn House Office Building 

Washington. D.C. 20515 

Dear Mr. Chairman: 

I would like to thank you once again for the opportunity to appear before the 
Subcommittee on Administrative Law and Governmental Relations to testify on H.R. 3052. 
the Negotiated Rule Making Act. I am pleased to enclose a list of all negotiated rulemaking 
proceedings to date in response to your request at the hearing. 

You asked particularly about the two bills mandating reg-neg that have been passed this 
year. A brief description of each is included in the enclosed material. The Hawkins- 
Stafford Elementary and Secondary School Improvement Amendments Act of 1988 (Pub. L. 
100-297) is described under the Department of Education, on page 5. The Price -Anderson 
Amendments Act (H.R. 1414) is described under the Nuclear Regulatory Commission, on 
page 4. 

We hope that it will be possible to advance either H.R. 3052 or Senator Levin's bill, S. 
1504, in the present session of Congress. My staff and I will be happy to assist you in any 
way you suggest. 

Sincerely yours. 
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NEGOTIATED RUUEMAKING PROCEEDINGS 



Department of Transportation - F ederal Aviation AdminjstratiQn 

Fright TimR I-imitation<; and Rest RftniiiremenLs for Flight Cr^wmgmb^rs 



in Air 



Transnortation 



The first agency to start, and to complete, a negotiated rulemaking proceeding was the 
FAA A committee was convened to negotiate a revision of flight and rest time requirements 
for domestic airline pilots. The existing rules had been in effect for approximately 30 years 
and were substantially outmoded, causing FAA to issue more than 1000 pages of 
interpretations. On several previous occasions, the agency had made proposals for revismg 
the rules, but withdrew them because of substantial opposition. 

Representatives of airlines, pilot organizations, public interest groups, and other 
interested parties met from June to September 1983. with an additional meeting in February 
1984 to discuss the proposed rule, and a meeting in September 1984, after the public 
comment period on the proposed rule. 

FAA published a notice of proposed rulemaking based on the negotiations on March 28, 
1984 (49 Fed. Reg. 12136), and a final rule on July 18, 1985 (50 Fed. Reg. 29306), effective 
October 1, 1985. 



Department of TYansportation — Office of the Secretary 

Nnndiscriminatinn on the Basis o f Handicap in Air Travel 

The Department of Transportation convened an advisory committee to negotiate a 
proposed rule concerning nondiscrimination on Uie basis of handicap in air travel, 
implementing the Air Carrier Access Act of 1986. 

DOT published a notice of proposed rulemaking on June 22, 1988 (53 Fed. Reg. 23574). 
According to the NPRM, the committee met from June to November 1987, tentatively 
agreeing on a substantial number of issues and producing proposed consensus 
recommendations for regulatory language on those points. However, the negotiations were 
not completed because of an impasse over the issue of exit row restrictions. The proposed 
rule is based largely upon the results of the negotiations. The comment period for the 
proposed rule runs until September 20, 1988. The Department has not terminated the 
committee, which may be reconvened later in the proceeding. 



Environmental Protection Agency 

Nonconformance Pepalties under 6206(e) of the Clean Air Act 

Section 206(g) of the Clean Air Act, 42 U.S.C. §7525(g), requires EPA to issue a 
certificate of conformity for any class of heavy-duty vehicles or engines which exceed 
certain emissions standards, but which do not exceed an upper limit associated with that 
standard, provided the manufacturer pays a monetary penalty for nonconformance. EPA's 
negotiated rule implemented this statutory provision by' specifying criteria for the availability 
of penalties, the method of establishing upper limits, a testing program, and a penalty 
formula. 

A rule was successfully negotiated by a committee that met from June 14, 1984 to 
October 12, 1984. A notice of proposed rulemaking was published on March 6, 1985 (50 
Fed. Reg. 9204). The final rule was published on August 30, 1985, effective September 30, 
1985 (50 Fed. Reg. 35374). 
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Negotiated Rulemaking Proceedings — Page 2 



Emergency Pesticide Exemptions under Section 18 of the Fede ral Insecticide. Fungicide, and 
Rodenticide Act 

Section 18 of FIFRA gives the EPA Administrator authority, at his discretion, to exempt 
any federal or state agency from any provision of the Act if he determines that emergency 
conditions exist that warrant an exemption. 

A rule was successfully negotiated that revised the criteria and procedures for emergency 
exemptions adopted in 1973. The negotiating committee met for four months starting in 
September 1984. The notice of proposed rulemaking was published on April 8, 1985 (50 
Fed. Reg. 13944). The final rule was published on January 15, 1986 (51 Fed. Reg. 1896). 

Worker Protection Standards for Ag ricultural Pesticides 

EPA proposed to revise its regulations governing worker protection from agricultural 
pesticides. Meetings of a negotiating committee began on November 4, 1985. In February 
1986, members representing farmworkers decided to discontinue their participation in the 
negotiation process. The remainder of the committee continued to meet and to work with 
EPA until June 1986, but in light of the absence of one significantly affected interest, a 
consensus could not be reached. 

EPA issued a notice of proposed rulemaking on July 8, 1988 (53 Fed. Reg. 25970), 
which stated: 'Although a consensus on this rule was not achieved. Committee members 
representing the broad interests affected by this proposal discussed issues and regulatory 
language and helped shape the proposed regulation. EPA . . . firmly believes that the 
Committee's deliberations sharpened the issues and will enhance future public discussions 
generated by this proposal.* 



New Source Performance Standards for Woodbum ing Stoves 

EPA has adopted a rule setting performance standards for residential woodbuming 
stoves. The standards implement section 111 of the Clean Air Act. They limit emissions of 
particulate matter from newly manufactured units. 

The rule is based on a consensus reached by a negotiating committee that included 
representatives of the wood heater industry, the environmental community, consumer groups, 
state air pollution control and energy agencies, and EPA. The committee met from March 19 
to August 21, 1986. EPA published a notice of the results of the negotiations in September 
1986, a notice of proposed rulemaking and public hearing on February 18, 1987 (52 Fed. 
Reg. 4994), and the final rule on February 26, 1988 (53 Fed. Reg. 5860). 



Resource Conservation and Recovery Act Permit Modifications 

EPA convened a committee to negotiate modifications to Resource Conservation and 
Recovery Act permits for hazardous waste management. Negotiations took place from 
September 1986 to February 1987, with 21 of the 22 negotiators signing an agreement in 
principle that was used as the basis for a proposed rule. EPA published the proposed rule on 
September 23, 1987 (52 Fed. Reg. 35838). A final rule has not yet been issued. 
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Negotiated Rulemaking Proceedings — Page 3 



Underground Injection of Haza rdous Wastes 

EPA convened a committee to negotiate a rule that would implement statutory 
prohibitions on the underground injection of hazardous wastes (Hazardous and Solid Waste 
Amendments of 1984). The committee included representatives of industry, environmental 
and public interest groups, state agencies, and EPA. They met for six months, beginning in 
September 1986. 

EPA published a notice of proposed rulemaking on August 27, 1987 (52 Fed. Reg. 
32446), which stated: "Despite substantial agreement on a number of issues and approaches, 
the group was unsuccessful in generating a draft rule which they could all agree should be 
used as the basis of the proposal. Notwithstanding this lack of full consensus, as EPA felt 
they represented the soundest approach, many of the provisions of this proposal reflect the 
thinking of the negotiating Committee; and today's proposal is substantially similar to the 
Committee's last draft in many regards." 



Asbestos-C ontaining Materials in Schools 

EPA was required under the Asbestos Hazard Emergency Response Act of 1986, Pub. L. 
No. 99-519, to issue a final rule by October 17, 1987, on inspection and abatement of 
asbestos-containing materials in school buildings. 

An advisory committee was formed to negotiate a proposed rule within a period of a 
few months. Meetings ran from January 23 to April 3, 1987. Twenty of the 24 interests 
represented on the committee ultimately signed a set of statements supporting the use of 
agreed-on portions of proposed regulatory language. EPA published a proposed rule based 
on the negotiations on April 30, 1987 (52 Fed. Reg. 15820), and a final rule on October 30, 
1987 (52 Fed. Reg. 41826), to be effective December 14, 1987. 

The final rule was the first reg-neg rule to be challenged in court. The suit was brought 
by the Safe Buildings Alliance, a group representing former manufacturers of asbestos 
building products that are now illegal. Plaintiiffs in the lawsuit claimed that the rule would 
encourage unnecessary removal of materials from buildings and would result in a chaotic 
situation. They sought a more objective standard — based on air monitoring, for example — 
rather than the professional judgment called for under EPA's rule. The Safe Buildings 
Alliance was represented on the negotiating committee. Several other parties who were 
represented on the negotiating committee intervened in support of the final rule as published. 
These included the National Education Association, the American Association of School 
Administrators, and a group of state attorneys general. 

In May 1988, the rule was upheld by the U. S. Court of Appeals for the D.C. Circuit, 
846 F.2d 79 (D.C. Cir. 1988). The court determined that EPA's regulation embodied a 
reasonable interpretation of the requirements of the Asbestos Hazard Emergency Response 
Act of 1986, Pub. L. No. 99-519, 15 USC §§2641-54. Neither the appeal nor the court's 
decision referred to the negotiation procedure that was followed. 



Department of Labor — Occupational Safety and Healt h Administration 

Occupational Exposure to Benzene 

Negotiations on a proposed standard for worker exposure to benzene took place from 
mid- 1 983 until reaching an impasse in late summer 1984. The negotiations did not result 
directly in a draft rule, but did serve to narrow the issues in a useful manner. OSHA 
published a proposed rule on December 10, 1985 (50 Fed. Reg. 50512), and a final rule on 
September 11, 1987 (52 Fed. Reg. 34460). 
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Negotiated Rulemaking Proceedings — Page 4 



Worker Exoosure to Methvlene dianiline (MDA1 

OSHA convened in July 1986 a committee to negotiate a proposed rule on occupational 
exposure to MDA, an animal carcinogen used in the manufacture of plastics. The committee 
submitted a set of recommendations that were published by the agency on July 16, 1987 (52 
Fed. Reg. 26776). 

Based on these recommendations, the agency has drafted a proposed rule that has been 
submitted to the Office of Management and Budget for review prior to publication in a 
notice of proposed rulemaking. 

Department of the Interior — Minerals Management Service 

Air Quality Regulatio ns for the California Outer Continental Shelf 

The Minerals Management Service of the Department of the Interior formed a committee 
to discuss proposed air quality regulations for oil exploration, production, and development 
for the outer continental shelf off the coast of California. Discussions are currently 
continuing. 

Nudear Regulatory C ommiii.sion 

SybmiSSion and Management of Records and Documents Rela ted to the Licensing of a 
GeolORie Waste Repository for the Disposal of High-Level Radioactive Waste 

NRC formed an advisory committee to negotiate a proposed rule on submission and 
management of documents relating to the licensing of a geologic repository for disposal of 
high-level radioactive waste. Committee meetings were originally plaimed to run from 
September 1987 through May 1988. However, the composition of the negotiating committee 
was revised early in 1988 to reflect the narrowed focus on a single site in Nevada for a 
geologic repository, as provided in the Nuclear Waste Policy Amendments Act of 1987 (Pub. 
L. 100-203). Meetings of the committee are continuing. 

Indemnity Agreements with Ra diopharmaceutical Licensee!^ 

A bill entitled the Price-Anderson Amendments of 1988 (H.R. 1414) was passed by the 
House on August 2, 1988, and by the Senate on August 5, 1988. (It awaits presidential 
action.) Section 19 provides that the Nuclear Regulatory Commission shaU within 18 months 
of enactment determine whether to enter into indemnity agreements with persons licensed by 
the Commission or a state as radiopharmaceutical licensees. The legislation requires that, for 
the purpose of making this determination, the NRC must first conduct a negotiated 
rulemaking in accordance with guidance provided by the Administrative Conference in a 
1982 recommendation. The NRC is required to select a convenor from a roster provided by 
the Administrative Conference. The legislative history makes clear, though, that if no 
consensual agreement is reached the convenor is to transmit his or her own recommendation 
to the Commission. 



Federal Trade Commi.s.sion 

Informal Dist)ute Settlement Procedures 

FTC convened a committee in mid- 1986 to negotiate revisions to the Commission's rule 
on informal dispute resolution procedures. The committee included representatives of 
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Negotiated Rulemaking Proceedings — Page 5 



automobile dealers, consumer groups, state officials, and other interest groups. The agency 
announced in June 1987 that the committee did not succeed in reaching consensus on a 
proposed rule. 

Department of Education 

Financial Assistance to Meet Special Educational Needs of Children 

The Hawkins-Stafford Elementary and Secondary School Improvement Amendments of 
1988 (Pub. L. 100-297) was enacted on April 28, 1988. Chapter I addresses financial 
assistance to meet special educational needs of children. The Secretary of Education is 
authorized to issue regulations to ensure compliance with the requirements of the chapter. 
The new section 1431 (of the amended Elementary and Secondary Education Act of 196S) 
requires that such regulations must be developed in part through a "modified negotiated 
rulemaking process as a demonstration of such process." The negotiated rulemaking must be 
conducted so as to allow issuance of the final rules within 240 days from enactment (i.e., by 
December 24, 1988). 

Section 1431 specifies: 

The modified process shall waive application of the Federal Advisory 
Committee Act, but shall otherwise follow the guidance provided in [sic] the 
Administrative Conference of the United States in Recommendation 82-4 . . . and 
any successor regulation [sic]. 

The regulations are to result from a "three-step process* involving a series of regional 
meetings, followed by the reg-neg "on a minimum of 4 key issues," followed by the normal 
federal regulatory review and notice and comment procedures. The conference committee 
report states that the conferees will look at this process to see whether it produces regulations 
that are more clearly understood and widely supported than prior regulations. 

The Department published a notice of meeting to conduct a modified negotiated 
rulemaking process on July II, 1988 (53 Fed. Reg. 26214). 

o 
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